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Foreword

Principles of gender equity are an integral part of Constitution. The 
Constitution confers equal rights and opportunities on women; bars discrimination 
on the basis of sex and denounces practices derogatory to the dignity of women. 
In spite of this, discrimination against women and girls is almost universal.  Forced 
abortions of female foetuses and prenatal sex determination results in millions of 
girls  not being allowed to be born just because they are girls.

 The 2011 census revealed that the child sex ratio in the country  (the number 
of girls per 1000 boys in the 0-6 years’ age group) has shown a sharp decline from 
976 girls per 1000 boys in 1961 to 914 in 2011. In certain parts of the country there 
are  less than 800 girls for every 1000 boys born. 

Taking cognizance of this issue the Government of India has put in place 
a law, the PCPNDT ACT that prohibits the use of pre conception and prenatal 
diagnostic techniques to determine the sex of the unborn child. It also imposes a 
fine and imprisonment on doctors indulging in this practice. It has however been 
difficult to implement the Act because sex selection happens within the confines 
of the doctor client relationship.  There are few convictions under the Act. The 
Maharashtra Judicial Academy with support from the United Nations Population 
Fund has undertaken to compile and analyse the  case law under the Act with the 
hope that this compilation will help to serve as a guide and reference book on the 
issue of sex selection. 

I appreciate the efforts of Dr Shalini Phansalkar Joshi, Joint Director  of 
the Academy in compiling this volume. The Academy is doing this work as part 
of its endeavor towards building capacities of Judicial officers on issues of social 
relevance.  

	 Hon'ble	Dr.	Justice	D.	Y.	Chandrachud
 Judge Bombay High Court &
 Officiating Director
 Maharashtra Judicial Academy
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Preface

Son preference and discrimination against the girl child is almost universal in India and manifests itself in 
many ways, including sex selection i.e. pre-birth elimination of female foetuses.  This practice has led to decline 
in the Child Sex Ratio in most parts of India. The Child Sex ratio, which is the number of girls per 1000 boys in the 
0-6 years age group has declined from 976 in 1961 to 914 in 2011. The Child Sex Ratio in the State of Maharashtra 
declined from 940 in 1991 to 913 in 2001 to 883 in 2011. Child sex ratio in the State has declined at a rate of 3.28% 
between 2001 and 2011 as against 1.4% for the Country. 

The decline in sex ratio can severely impact the delicate equilibrium of nature and destroy our moral and 
social fabric. Sex selection is a reflection of the low status of women in society and a patriarchal mindset steeped in 
son preference. Sex selection also occurs because of the perceived financial cost of having a girl child, which includes 
paying for her education, community customs that put burden on the family, the increasing commercialization of 
the institution of marriage because of which large sums have to be spent on the marriage ceremony and given 
away as dowry. In general this perception conjoined with the attitude that the girl is a paraya dhan creates a 
mindset that girls are indeed a liability and boys assets because of reasons of lineage and the perception that they 
would provide old age support. 

The consequences of declining sex ratio are serious, all pervading and far reaching. Lesser number of girls 
in society has resulted in increased violence against women and denial of basic rights to them. It has also led to 
increase in sex related crimes (rape, abduction, forced polyandry). Sex selection, further, impacts health, especially 
reproductive health of women who are forced to go in for repeated pregnancies followed by abortions in the 
desire to have a male child. 

Ironically the major reason for declining sex ratio is the proliferation of  modern technology and easy and 
affordable  access to such technology with its rapidly expanding use for the purpose of pre and post conception 
sex selection  followed by elimination of foetus, if found to be of female. 

Taking cognizance of this issue, the Government of India responded to the imperative need of the hour by 
passing Prenatal Diagnostic Techniques Act, 1994 to stop this practice and misuse of technology for prenatal sex 
determination. 

Maharashtra was the first state in the Country to enact the Maharashtra regulation of use of Pre Natal 
Diagnostic Techniques Act in 1988, prohibiting the use of new scientific techniques for sex determination and sex 
selection   treating it as totally insulting to the dignity of womanhood and against the spirit of Constitution in which 
the right to equality is embedded. Thereafter the Central Government took up the initiative and passed the Pre-
natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act (P.N.D.T. Act). Though this Act was passed on 
September 20, 1994, it came into force from 1/1/1996. During the course of years thereafter several deficiencies, 
inadequacies and practical difficulties in the implementation of the Act came to notice of the Government, which 
necessitated amendments in the Act. Moreover new technology was also being developed to select sex of the 
child before conception. Therefore to bring these pre-conception sex selection techniques within the ambit of the 
law and  also in conformity with the directions of the Apex Court, certain amendments were carried out in the Act,  
making its provisions more comprehensive and the Act was titled as the “Pre-conception and Pre-natal Diagnostics 
Techniques (Prohibition of Sex Selection) Act, 1994” (PCPNDT Act).

 The amended Act came into effect on 14/2/2003. However, as observed by the Apex Court, there was total 
inaction on the part of the Government in implementing the provisions of the Act. Only after several directions 
were issued by the Supreme Court and the various High Courts, that Government took upon itself the task of 
creating general awareness, sensitization and also prosecuting doctors and clinics which were found violating the 
provisions of the Act. Even then, the Act was not being implemented with the zeal and vigour which was expected 
in implementation of this important piece of social welfare legislation. This was reflected by the fact that there 
were very few prosecutions launched and hence not many case laws were available. The majority of rulings dealt 
with challenges raised to the Constitutional validity of the Act and to the directions issued by the Higher Courts 
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for effective implementation of the Act. There are very few cases which are registered, prosecuted and are finally 
decided after full fledged trial. Hence vast body of decisional law of the district and the trial courts, where the bulk 
of the cases are ordinarily filed, fought and decided, is not available under this Act.

Moreover most of the cases booked under the Act are still pending for trial and are also concerned with ultra 
sonography centres not having licenses and registrations. Very few of them deal with the problem of sex selection.  
Very few provisions of the Act have come for judicial interpretation as the unfolding of the Act is yet to take place 
in the manner it was expected. There are several other social causes for the same. The Act aims and attempts to 
address technology and medical issues but not social issues. Sex selection is the result of unholy alliance between 
traditional values and modern technology. The Act regulates the use of technology but the mindset of the people 
who adopt and practice this cannot be addressed by Law. Girl Child still remains unwanted in several households. 
These hard realities of life cannot be ignored and are required to be addressed in implementation of the Act. It 
hence becomes the duty of the society as to eliminate this social evil by effective implementation of the provisions 
of the Act with the sensitivity it deserves. 

The burden of the legal community including the bench and the bar in such situation becomes onerous. If 
the mindset of society is not changed and it lags behind the legislation, it has to be the job of judiciary to fill this 
gap by adopting a realistic and sensitive approach for proper implementation of the legislation. The need of the 
hour is to mould and evolve the law so as to meet its Object by effective implementation.

 With this intention in mind United Nations Population Fund India (UNFPA ) Maharashtra has, in association 
with Bombay High Court , Maharashtra State Legal Services Authorities, State Health Systems Resource Centre and 
Public Health Department- Government of Maharashtra conducted various Judicial Colloquia at the State level and 
in all districts for Judicial Officers and sensitization workshops for newly inducted trainee judicial officers at the 
Maharashtra Judicial Academy on  the issue of Sex selection and PCPNDT Act.  As on today 28 Judicial colloquia 
have been conducted covering all districts of Maharashtra. As part of these colloquia 1192 Judicial officers including 
District Judges, Chief Judicial Magistrates, Civil judges at Senior and junior level have been trained. In addition to 
this, around three hundred newly recruited civil judges junior division and judicial magistrates first class have been 
trained at the Maharashtra Judicial Academy.      

The district colloquia and the training programs recommended the need for compilation of all judgments 
under the PCPNDT Act. It was decided that the Maharashtra Judicial Academy could undertake such a compilation. 
Hence the idea for such a book was born. The book is not just a compilation of cases but also provides an analysis of 
each case with a view to share the best practices and positive rulings which can be used by all stake holders involved 
in implementation of the Act. This book is designed to give  exposure to the latest position in interpretation of the 
provisions of the Act and is expected to serve as ready reference for judges, public prosecutors, legal practitioners 
and other stake holders. Although each of the Judgment passed by the Court aids and has aided in clarifying, 
expanding and throwing light on some aspect of the provisions while interpreting them, the Judgments which are 
selected in this book are those which touch some fundamental aspects, like directions of the Supreme Court and 
High Court for implementation of the Act, Constitutional validity of the Act and which touch upon issues, though 
factual or procedural, but frequently raised or provide clarity on the spirit, object and reasons of the Act.  The case 
law compiled in this book fare selective and representative in nature and an attempt is made to cover most of the 
issues involved in interpretation and implementation of the Act by the judiciary. The comments prefixing the case 
law are only illustrative and explanatory in nature. They are not to be read in any other way. 

This book is a joint venture between Bombay High Court, UNFPA, Maharashtra Judicial Academy and 
Maharashtra State Legal Services Authority

Hope and pray this book serves its purpose and the cause.

	 (Dr.	Mrs.	S.	S.	Phansalkar-Joshi)
 Joint Director, Maharashtra Judicial Academy,  
 Indian Mediation Center and Training Institute, Uttan
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Landmark Decisions for Implementation of the Act

CHAPTER 1

Landmark Decisions for Implementation of the Act
Directions Issued by the Supreme Court and High Courts 

It is normally the function of the Government 
to implement laws enacted by the legislature.  
But when the Government fails to do so, resort 
is taken to judiciary.  The primary credit for 
implementation of the Pre Natal Diagnostic 
Techniques  (Prevention of Misuse) Act goes 
to the judiciary.  The PNDT Act was enacted 
by Parliament in 1994.  However it came into 
operation after 2 years, on 1.1.1996 and even 
after lapse of 5 years neither the Central nor 
the State Governments had taken any action 
for its implementation.  Hence the judiciary 
had to take upon it self the task of giving effect 
to the said Act.  There are a series of petitions 
filed either Suo motu or being moved by 
NGOs in which the Supreme Court and the 
High Courts, have issued various directions 
and pronounced orders to the Central and 
the State Governments for creating public 
awareness and for effective implementation 
of this Act.
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Landmark Decisions for Implementation of the Act

EQUIVALENt CItAtIoN : (2001) 5 Supreme Court Cases 577                                                                    

Writ Petition (Civil) No. 301 of 2000
 Decided on May 4, 2001.

 
CENTRE FOR ENQUIRY INTO HEALTH & ALLIED THEMES (CEHAT) AND OTHERS 

-VERSUS- 

UNION OF INDIA  AND OTHERS

Hon’ble Judges : M. B. Shah And Hon’ble Mr. Justice S. N. Variava,

Per Hon’ble Mr. Justice M. B. Shah J. 

Soli J. Sorabjee, Attorney General, Ms Indira Jaising, Yogeshwar Prasad, Dinesh Dwivedi and Kailash 
Vasdev, Senior Advocates (Sanjay Parikh, R.R. Chandrachud, Sanjay Ghosh, Ms Jayna Kothari, Manish Singhvi, 
Ms Hemantika Wahi, Ms Sumita Hazarika, Krishan Mahana, C. Radha Krishan, Ajay Sharma, Ms Jayshree Anand, 
Additional Advocate General for State of Punjab, Jain Hansaria & Co., Advocates, Radhashyam Jena, Brijender 
Chahar, Ashok Mathur, Sushil Kr. Jain, K.M.K. Nair, S.R. Sharma, Mahabir Singh, Bhavani Shankar V. Gadnis, 
Shiv Sagar Tiwari, Ms A. Subhashini, Rajiv Sharma, Anil Shrivastav, Sanjay R. Hegde, Sanjay Mitra, Sanjay Kr. 
Shandilya, V.D. Khanna, Satish Kr. Agnihotri, Sakesh Kumar, Anil Kr. Pandey, Rohit Kr. Singh, Gopal Singh, Ms 
Alka Agarwal, Kamlendra Misra, Ms Sangeeta Sharma, R.C. Verma, Ajay Kr. Agarwal, Vibhakar Mishra, Dev Brat 
Tiwari, A. Mariaputham, Ms Aruna Mathur, Rajeev Sharma, Tara Chandra Sharma, Ms Sunita R. Singh, Kh. Nobin 
Singh, Ranjan Mukherjee, Naresh Kr. Sharma, V.G. Pragasam, S.V. Deshpande, Ms Sunita Sharma and D.S. Mahra, 
Advocates, with them) for the appearing parties.

Acts/Rules/orders : Dowry Prohibition Act; Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 – Sections 2, 3, 7, 7(2), 9(1), 16, 16A, 17, 17(5), 17(6), 22, 23, 28 and 30; Pre-conception and 
Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act – Section 3B, Constitution of India – Article 32; 
Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse ) Rules, 1996 – Rules 15 and 17(3)

CASE SUMMARY 

A path breaking order with regard to the implementation of the PNDT Act, is the Writ Petition 
(C) No. 301/ 2000.  It was a Public Interest Litigation, filed under Article 32 of the Constitution of 
India, by Centre for Enquiry into Health and Allied Themes (CEHAT), a research organisation; Mahila 
Sarvangin Utkarsh Mandal (MASUM), a Non-Governmental organization and Dr. Sabu M. George, a 
civil society member.  In this Petition it took nearly one year for various States to file their affidavits in 
reply/ written submissions and after hearing them, from time to time the Supreme Court has issued 
number of directions to the Central and State Governments, to the Central Supervisory Board and 
Appropriate Authorities established under the Act, for its proper implementation with all vigor and 
zeal.  

The first set of directions were issued on 4.5.2001 whereby both State and Central Governments 
were directed to create public awareness against the practice of pre-natal sex determination and sex 
selection and to implement the Act in the earnest interest. Central Supervisory Board was directed 
to review and monitor the implementation of the Act and at the same time to examine the necessity 

 1 (1)

 1 (1)
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to amend the Act in view of the emerging technology of pre conception sex selection and difficulties 
encountered in implementation of the Act.  State Governments were directed to immediately appoint 
fully empowered Appropriate Authorities and Appropriate Authorities were further directed to take 
appropriate criminal action in case of violation of the provisions of the Act. (Para-3)  Being aware of 
the lackadaisical manner in which the Governments were functioning, the Supreme Court did not 
stop merely by issuing directions but called for the compliance reports and kept the matter pending 
for further directions on 06.08.2001. 

In spite of these directions by the Supreme Court as certain States did not file compliance 
affidavits, the matter had to be adjourned from time to time and on 19.09.2001 the Supreme Court 
recorded with anguish that directions were not complied with and there was a total disregard on the 
part of administration in implementation of the Act.  The Supreme Court issued further directions for 
taking appropriate criminal action against the Medical Officers and the Clinics violating the provisions 
of the Act.

On 07.11.2001 in the same Writ Petition, on the suggestion of Central Government, Supreme 
Court ordered setting up of National Inspection and Monitoring Committee for the implementation of 
the Act.(Para 3) In the year 2003 in conformity with the several directions issued by the Supreme 
Court, the Act was amended to bring within its purview the misuse of pre-conception and pre-natal 
diagnostic techniques and was titled as the Preconception and Prenatal Diagnostic Techniques 
(Prohibition of Sex Selection) Act.  On 31.03.2003 and 10.09.2003 after giving some further directions, 
for creating public awareness and for effective implementation of the amended Act, the Supreme 
Court finally disposed of the Petition on 10.09.2003. 

The perusal of these directions in the form of total six orders is sufficient to reflect that the 
Supreme Court has to in this matter literally legislate on how the Act should be implemented.  This 
decision hence constitutes a land mark in its impact.  It exhibits the deep concern and the anguish 
felt by the Apex Court towards the social evil of sex selection followed by elimination of foetus if found 
to be female. The Supreme Court was equally concerned with the apathy on the part of Government 
in implementation of the law which aims at preventing such a social evil.  As per Supreme Court, “it 
was unfortunate that for implementation of the law, which was the urgent need of the hour, NGOs 
had to approach the Court.”  The significance given by the Supreme Court to this issue is bound to 
have positive effect for advancing the cause.    

As the Judgments and Orders of Supreme Court are binding on all in view of Article 141 of the 
Constitution of India and as the non-obedience and non-compliance with the directions issued by 
the Supreme Court amounts to contempt of court, it appears that only with a view to avoid facing the 
action of contempt of the Supreme Court, the Government and Authorities have at least made some 
efforts towards implementation of this Act.  This decision is in that respect epoch making.  

It must be stated that but for the initiative taken by the NGOs and the constant monitoring by 
the Apex Court, virtually laying down the entire frame work for implementation, this Act would have 
remained on paper only.

All the six Orders passed in this Writ Petition are worth reading in entirety, especially the 
opening paras of the Supreme Court’s first order dated 04.05.2001 and last order dated 10.09.2003, 
highlighting the plight of female child and the in human practice of sex selection.   The six Orders of 
the Supreme Court passed in Writ Petition (Civil) No. 301/2000 are given below. 
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1. It is unfortunate that for one reason or the other, the practice of female infanticide still prevails despite the 
fact that the gentle touch of a daughter and her voice has a soothing effect on the parents. One of the reasons 
may be the marriage problems faced by the parents coupled with the dowry demand by the so-called educated 
and/or rich persons who are well placed in the society. The traditional system of female infanticide whereby 
the female  baby was done away with after birth by poisoning or letting her choke on husk continues in 
a different form by taking advantage of advanced medical techniques. Unfortunately, developed medical 
science is misused to get rid of a girl child before birth. Knowing full well that it is immoral and unethical 
as	well	as	it	may	amount	to	an	offence,	foetus	of	a	girl	child	is	aborted	by	qualified	and	unqualified	doctors	
or compounders. This has affected overall sex ratio in various States where female infanticide is prevailing 
without any hindrance.

2. For controlling the situation, Parliament in its wisdom enacted the Prenatal Diagnostic Techniques (Regulation 
and Prevention of Misuse) Act, 1994 (hereinafter referred to as “the PNDT Act”). The Preamble, inter alia, 
provides that the object of the Act is to prevent the misuse of such techniques for the purpose of prenatal sex 
determination leading to female foeticide and for matters connected therewith or incidental thereto. The Act 
came into force from 1-1-1996.

3. It is apparent that to a large extent, the PNDT Act is not implemented by the Central Government or by 
the State Governments. Hence, the petitioners are required to approach this Court under Article 32 of the 
Constitution of India. One of the petitioners is the Centre for Enquiry into Health and Allied Themes (CEHAT) 
which is a research centre of Anusandhan Trust based in Pune and Mumbai. The second petitioner is Mahila 
Sarvangeen Utkarsh Mandal (MASUM) based in Pune in Maharashtra and the third petitioner is Dr Sabu 
M.	Georges	who	is	having	experience	and	technical	knowledge	in	the	field.	After	filing	of	this	petition,	this	
Court issued notices to the parties concerned on 9-5-2000. It took nearly one year for the various States to 
file	 their	 affidavits	 in	 reply/written	 submissions.	Prima	 facie	 it	 appears	 that	 despite	 the	PNDT	Act	 being	
enacted	by	Parliament	five	years	back,	neither	the	State	Governments	nor	the	Central	Government	has	taken	
appropriate action for its implementation. Hence, after considering the respective submissions made at the 
time of hearing of this matter, as suggested by the learned Attorney-General for India, Mr Soli J. Sorabjee, the 
following directions are issued on the basis of various provisions for the proper implementation of the PNDT 
Act:

I.  Directions to the Central Government

1.  The Central Government is directed to create public awareness against the practice of prenatal determination 
of sex and female foeticide through appropriate releases/programmes in the electronic media. This shall also 
be done by the Central Supervisory Board (“CSB” for short) as provided under Section 16(iii) of the PNDT 
Act.

2.  The Central Government is directed to implement with all vigour and zeal the PNDT Act and the Rules framed 
in 1996. Rule 15 provides that the intervening period between two meetings of the Advisory Committees 
constituted under sub-section (5) of Section 17 of the PNDT Act to advise the appropriate authority shall not 
exceed 60 days. It would be seen that this Rule is strictly adhered to.

II. Directions to the Central Supervisory Board (CSB)

1.  Meetings of CSB will be held at least once in six months [re proviso to Section 9(1)]. The constitution of CSB 
is provided under Section 7. It empowers the Central Government to appoint ten members under Section 7(2)
(e) which includes eminent medical practitioners, including eminent social scientists and representatives of 
women welfare organizations. We hope that this power will be exercised so as to include those persons who 
can genuinely spare some time for implementation of the Act.

oRDER
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2.  CSB shall review and monitor the implementation of the Act [re Section 16(ii)].

3.  CSB shall issue directions to all State/UT appropriate authorities to furnish quarterly returns to CSB giving 
a	 report	 on	 the	 implementation	 and	working	 of	 the	Act.	These	 returns	 should	 inter	 alia	 contain	 specific	
information about:

(i)		 survey	of	bodies	specified	in	Section	3	of	the	Act;

(ii)		 registration	of	bodies	specified	in	Section	3	of	the	Act;

(iii)  action taken against non-registered bodies operating in violation of Section 3 of the Act, inclusive of 
search and seizure of records;

(iv)  complaints received by the appropriate authorities under the Act and action taken pursuant thereto;

(v)		 number	and	nature	of	awareness	campaigns	conducted	and	results	flowing	therefrom.

4.	 CSB	shall	examine	the	necessity	to	amend	the	Act	keeping	in	mind	emerging	technologies	and	difficulties	
encountered in implementation of the Act and to make recommendations to the Central Government (re 
Section 16).

5. CSB shall lay down a code of conduct under Section 16(iv) of the Act to be observed by persons working in 
bodies	specified	therein	and	to	ensure	its	publication	so	that	the	public	at	large	can	know	about	it.

6. CSB will require medical professional bodies/associations to create awareness against the practice of prenatal 
determination of sex and female foeticide and to ensure implementation of the Act.

III.  Directions to State Governments/Ut Administrations

1.		 All	 State	 Governments/UT	 Administrations	 are	 directed	 to	 appoint	 by	 notification,	 fully	 empowered	
appropriate authorities at district and sub-district levels and also Advisory Committees to aid and advise the 
appropriate authorities in discharge of their functions [re Section 17(5)]. For the Advisory Committee also, it 
is hoped that members of the said Committee as provided under Section 17(6)(d) should be such persons who 
can devote some time to the work assigned to them.

2.  All State Governments/UT Administrations are directed to publish a list of the appropriate authorities in print 
and electronic media in their respective States/UTs.

3.  All State Governments/UT Administrations are directed to create public awareness against the practice of 
prenatal determination of sex and female foeticide through advertisement in print and electronic media by 
hoardings and other appropriate means.

4.  All State Governments/UT Administrations are directed to ensure that all State/UT appropriate authorities 
furnish quarterly returns to CSB giving a report on the implementation and working of the Act. These returns 
should	inter	alia	contain	specific	information	about:

(i)		 survey	of	bodies	specified	in	Section	3	of	the	Act;

(ii)		 registration	of	bodies	specified	in	Section	3	of	the	Act;

(iii)  action taken against non-registered bodies operating in violation of Section 3 of the Act, inclusive of 
search and seizure of records;

(iv)  complaints received by the appropriate authorities under the Act and action taken pursuant thereto;

(v)		 number	and	nature	of	awareness	campaigns	conducted	and	results	flowing	therefrom.
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IV.  Directions to appropriate authorities

1. Appropriate authorities are directed to take prompt action against any person or body who issues or causes to 
be issued any advertisement in violation of Section 22 of the Act.

2.	 	Appropriate	authorities	are	directed	to	take	prompt	action	against	all	bodies	specified	in	Section	3	of	the	Act	
as	also	against	persons	who	are	operating	without	a	valid	certificate	of	registration	under	the	Act.

3. All State/UT appropriate authorities are directed to furnish quarterly returns to CSB giving a report on the 
implementation	and	working	of	the	Act.	These	returns	should	inter	alia	contain	specific	information	about:

(i)		 survey	of	bodies	specified	in	Section	3	of	the	Act;

(ii)		 registration	of	bodies	specified	in	Section	3	of	the	Act	including	bodies	using	ultrasound	machines;

(iii)  action taken against non-registered bodies operating in violation of Section 3 of the Act, inclusive of 
search and seizure of records;

(iv)  complaints received by the appropriate authorities under the Act and action taken pursuant thereto;

(v)		 number	and	nature	of	awareness	campaigns	conducted	and	results	flowing	therefrom.

4. CSB and the State Governments/Union Territories are directed to report to this Court on or before 30-7-2001. 
List the matter on 6-8-2001 for further directions at the bottom of the list.

***

EQUIVALENt CItAtIoN : (2003) 8 Supreme Court Cases 406

WP (C) No. 301 of 2000,
Decided on September 19, 2001

CEHAT AND OTHERS

Versus

UNION OF INDIA 

Hon’ble Judges  :   M.B. Shah and R.P. Sethi, JJ.

(Record of Proceedings)

Acts/Rules/orders : Dowry Prohibition Act; Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 – Sections 2, 3, 7, 7(2), 9(1), 16, 16A, 17, 17(5), 17(6), 22, 23, 28 and 30; Pre-conception and 
Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act – Section 3B, Constitution of India – Article 32; 
Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse ) Rules, 1996 – Rules 15 and 17(3)
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1.	 Heard	the	learned	counsel	for	the	parties	and	considered	the	affidavits	filed	on	behalf	of	various	States.	From	
the	said	affidavits,	it	appears	that	the	directions	issued	by	this	Court	are	not	complied	with.

2.  At the outset, we may state that there is total slackness by the administration in implementing the Act. Some 
learned counsel pointed out that even though the genetic counselling centres, genetic laboratories or genetic 
clinics are not registered, no action is taken as provided under Section 23 of the Act, but only a warning is 
issued. In our view, those centres which are not registered are required to be prosecuted by the authorities 
under the provisions of the Act and there is no question of issue of warning and to permit them to continue 
their illegal activities.

3.		 It	is	to	be	stated	that	the	appropriate	authorities	or	any	officer	of	the	Central	or	the	State	Government	authorised	
in	this	behalf	is	required	to	file	complaint	under	Section	28	of	the	Act	for	prosecuting	the	offenders.

4.  Further, wherever at district level, appropriate authorities are appointed, they must carry out the necessary 
survey of clinics and take appropriate action in case of non-registration or non-compliance with the statutory 
provisions including the Rules. Appropriate authorities are not only empowered to take criminal action, but 
to search and seize documents, records, objects etc. of unregistered bodies under Section 30 of the Act.

5.  It has been pointed out that the States/Union Territories have not submitted quarterly returns to the Central 
Supervisory Board on implementation of the Prenatal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 (hereinafter referred to as “the Act”). Hence, it is directed that the quarterly returns to the 
Central Supervisory Board should be submitted giving the following information:

(a) Survey of centres, laboratories/clinics,

(b) registration of these bodies,

(c) action taken against unregistered bodies,

(d) search and seizure,

(e) number of awareness campaigns, and

(f) results of campaigns.

6.  From the record, it is apparent that the State of Chhattisgarh and on behalf of the Union Territory of Chandigarh, 
affidavits	are	not	filed.

7.  For the State of Jammu and Kashmir, learned counsel appearing on behalf of the State submits that at present, 
the Act is not applicable to the State of Jammu and Kashmir. However, till there is similar enactment, the 
State authorities would take appropriate action on the basis of the directions which may be issued by the 
Court.

8.		 As	per	various	affidavits,	learned	counsel	for	the	petitioners	and	Respondent	1	pointed	out	that	some	States	
have complied with the directions issued by this Court on 4-5-2001†, but the following directions are not 
complied with by the States mentioned hereinbelow:

(a)		 For	the	direction	of	issuing	notification	of	appropriate	authorities	at	district	levels,	the	following	States/
UTs have not complied with:

 States

 Goa, Jammu and Kashmir, Nagaland and Tripura

 

oRDER
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 UTs

 Andaman and Nicobar Islands, Chandigarh, Dadra and Nagar Haveli, Daman & Diu, Lakshadweep, 
Pondicherry and NCT of Delhi.

(b)		 For	the	direction	regarding	issue	of	notification	for	appointing	appropriate	authorities	at	sub-district	
level, the following States/UTs have not complied with:

 States

 Arunachal Pradesh, Goa, Gujarat, Haryana, Himachal Pradesh, Jammu and Kashmir, Jharkhand, 
Karnataka, Kerala, Maharashtra, Mizoram, Nagaland, Orissa, Sikkim, Tamil Nadu, Tripura, Uttar 
Pradesh and West Bengal.

 UTs

 Andaman and Nicobar Islands, Chandigarh, Dadra and Nagar Haveli, Daman and Diu, Lakshadweep, 
Pondicherry and NCT of Delhi.

(c)  With regard to the direction issued for the Advisory Committees to aid and advise the appropriate 
authorities, the following States/UTs have not complied with:

 States

 Arunachal Pradesh, Goa, Himachal Pradesh, Jammu and Kashmir, Jharkhand, Maharashtra, Meghalaya, 
Mizoram, Nagaland, Rajasthan, Sikkim, Tripura and West Bengal.

 UTs

 Andaman and Nicobar Islands, Chandigarh, Dadra and Nagar Haveli, Daman and Diu, Lakshadweep, 
Pondicherry and NCT of Delhi.

(d)  For constitution of the Sub-District-Level Advisory Committees, the following States/UTs have not 
done the needful:

 States

 Andhra Pradesh, Arunachal Pradesh, Goa, Gujarat, Haryana, Himachal Pradesh, Jharkhand, Karnataka, 
Kerala, Maharashtra, Meghalaya, Mizoram, Nagaland, Orissa, Rajasthan, Sikkim, Tamil Nadu, Tripura, 
Uttar Pradesh and West Bengal.

 UTs

 Andaman and Nicobar Islands, Chandigarh, Dadra and Nagar Haveli, Daman and Diu, Lakshadweep, 
Pondicherry and NCT of Delhi.

(e)  For the direction to publish a list of appropriate authorities in the print media, electronic media, 
hoardings and other means, the following States/UTs have not done the needful:

 (i)  Re print media: no action is taken by the following:

 States

 Assam, Goa, Himachal Pradesh, Jammu and Kashmir, Kerala, Maharashtra, Meghalaya, Manipur, 
Nagaland, Orissa, Sikkim, Uttaranchal and Uttar Pradesh.

 UTs

 Dadra and Nagar Haveli, Lakshadweep and NCT of Delhi.
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(ii)  Re electronic media: no action is taken by the following:

 States

 Andhra Pradesh, Arunachal Pradesh, Assam, Bihar, Goa, Gujarat, Haryana, Himachal Pradesh, Jammu 
and Kashmir,  Jharkhand, Kerala, Maharashtra, Meghalaya, Manipur, Nagaland, Orissa, Punjab, 
Sikkim, Tamil Nadu, Tripura, Uttaranchal, Uttar Pradesh and West Bengal.

 UTs

 Dadra and Nagar Haveli, Daman and Diu, Lakshadweep and NCT of Delhi.

(iii)  Re hoardings: no action is taken by the following:

 States

 Andhra Pradesh, Arunachal Pradesh, Assam, Bihar, Goa, Gujarat, Haryana, Himachal Pradesh, Jammu 
and Kashmir, Jharkhand, Kerala, Madhya Pradesh, Maharashtra, Meghalaya, Mizoram, Manipur, 
Nagaland, Orissa, Punjab, Sikkim, Tamil Nadu, Tripura, Uttaranchal, Uttar Pradesh and West Bengal.

 UTs

 Andaman and Nicobar Islands, Dadra and Nagar Haveli, Lakshadweep and NCT of Delhi.

9.  In this view of the matter, we direct all the State Governments/Union Territories to implement the Act and 
submit the compliance report as directed by our order dated 4-5-2001† as well as this order within six weeks 
from today.

10.  List this matter after six weeks.

***

EQUIVALENt CItAtIoN : (2003) 8 Supreme Court Cases 409

WP (C) No. 301 of 2000
 Decided on November 7, 2001

CEHAT AND OTHERS

Versus

UNION OF INDIA AND OTHERS          

Hon’ble Judges :  M.B. Shah and B.N. Agrawal, JJ.

(Record of Proceedings)

Acts/Rules/orders : Dowry Prohibition Act; Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 – Sections 2, 3, 7, 7(2), 9(1), 16, 16A, 17, 17(5), 17(6), 22, 23, 28 and 30; Pre-conception and 
Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act – Section 3B, Constitution of India – Article 32; 
Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse ) Rules, 1996 – Rules 15 and 17(3).

 1 (3)
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1.  Heard the learned counsel for the parties.

2.		 Learned	 counsel	 appearing	 for	 some	of	 the	States	 submit	 that	 necessary	 affidavit	 along	with	 compliance	
report	would	be	filed	within	a	period	of	three	weeks	from	today.

3.  Mr Mahajan, the learned counsel appearing for the Union of India states that the Central Government has also 
decided to take concrete steps for the implementation of the Act and suggested to set National Inspection and 
Monitoring Committee for the implementation of the Act.

4.  Stand over to 11-12-2001.

***

EQUIVALENt CItAtIoN : (2003) 8 Supreme Court Cases 410

WP (C) No. 301 of 2000
Decided on December 11, 2001

CEHAT AND OTHERS

Versus

UNION OF INDIA AND  OTHERS

Hon’ble Judges :  M.B. Shah, B.N. Agrawal  and  Arijit  Pasayat, JJ.

(Record of Proceedings)

Acts/Rules/orders : Dowry Prohibition Act; Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 – Sections 2, 3, 7, 7(2), 9(1), 16, 16A, 17, 17(5), 17(6), 22, 23, 28 and 30; Pre-conception and 
Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act – Section 3B, Constitution of India – Article 32; 
Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse ) Rules, 1996 – Rules 15 and 17(3)

oRDER

1.		 Learned	 counsel	 for	 the	 petitioners	 has	 pointed	 out	 that	 in	 the	 affidavits	 tendered	 on	 behalf	 of	 the	State	
Governments names of the members of the Advisory Committee are not disclosed and in any case are not 
published at the relevant places. In this view of the matter, the State Governments concerned are directed 
to publish the names of the members of the Advisory Committee in various districts so that if there is any 
complaint any citizen can approach them. Further, the statistics and information which are to be given in the 
affidavit	should	be	given	districtwise.

2.  Mr Krishan Mahajan, the learned counsel appearing on behalf of the Union of India states that despite the 
necessary warning by the Secretary, Health Department (Family Welfare), Health Secretaries of various States 

oRDER

oRDER
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are not responding and are not interested in implementing the Act as well as the various directions issued by 
this Court. Today, the learned counsel appearing on behalf of the petitioners has produced the chart based on 
the	affidavits	filed	by	the	various	States	which	indicates	that	there	is	no	desire	on	the	part	of	the	administrators	
concerned to implement seriously the law and orders passed by this Court. For non-compliance with the 
orders passed by this Court, Secretary (Health Department) of the following States are directed to remain 
present before this Court on 29-1-2002:

 “(1) Punjab, (2) Delhi, (3) Bihar, (4) Rajasthan, (5) Gujarat, (6) Haryana, (7) Uttar Pradesh, (8) Maharashtra, 
and (9) West Bengal.”

3.  It is alleged by the learned counsel for the petitioners that Dr Dahiya is transferred from Faridabad to Chandigarh 
only because he was taking appropriate action against defaulting clinics. For this purpose, learned counsel 
has	placed	reliance	on	the	newspaper	reports.	In	our	view,	if	an	efficient	officer	is	transferred	only	because	
he was taking action against the defaulting clinics then certainly the action of the State Government is an 
unjustified	one.	In	addition,	the	State	of	Haryana	through	its	Health	Secretary	is	directed	to	file	necessary	
affidavit	stating	reasons	for	transfer	of	Dr	Dahiya.

4.		 Learned	 counsel	 for	 the	 petitioners	 further	 submitted	 that	 the	 officers	 of	 various	 State	Governments	 are	
wasting a lot of time in verifying where ultrasound machines are kept. She pointed out that the data of 
ultrasound  machines supplied to the clinics is available from the manufacturing companies as well as from 
the service contracts entered into by these clinics with those companies. It is also pointed out that in some 
cases these machines are also imported. For that also, names of the importers are easily available from the 
Customs Department. We, therefore, direct the following companies to supply the information as to how 
many	machines	they	have	sold	to	various	clinics	within	the	last	five	years	including	their	names	and	addresses	
and also service contract to those clinics or individuals, as the case may be:

1.  Uma Parameshwaran, CEO, Wipro GE Medical Systems Ltd., A-1, Corporate Towers, Golden Enclave, 
Airport Road, Bangalore 560 017.

2.  Toshbro Shimandzu Ltd., Khetan Bhawan, 2nd Floor, Mumbai 400 020.

3.  Erbis Engineering Co. Ltd., 2E/12, 4th Jhandewalan Extn., New Delhi 110 005.

4.  V. Prabhakar, CEO, ATL India Ltd., 79 and 94, Developed Plots, Perungadi, Chennai 600 096.

5.  Larsen & Toubro Ltd. (Medical Equipment Divn.), L&T House, 10, Club House Road, Anna Salai, 
Post Bag No. 55247, Chennai 600 002.

6.  International Medical Services Pvt. Ltd., 17, Industrial Estate, Maruti Complex, Gurgaon 122 015.

7.  A.K. Khosla, Chairman, General Electric Co. Of India Ltd., E-16, Greater Kailash, Part I, New Delhi 
110 048.

8.  Rajeev Dayal, President & CEO, HCL Picker Ltd., D-3, Community Centre, Poorvi Marg, Vasant 
Vihar, New Delhi 110 057.

9.  Siemens Ltd., Mahape Workshop, Shilphata Road, behind MIDC Area, off Thane-Belapur Road, 
Village Mahape, Thane 400 601.

5.  For implementation of the Act and the rules it appears that it would be desirable if the Central Government 
frames appropriate rules with regard to sale of ultrasound machines to various clinics and issues directions 
not to sell machines to unregistered clinics. Learned counsel Mr Mahajan appearing for the Union of India 
submitted that appropriate action would be taken in this direction as early as possible.

6.  Adjourned to 29-1-2002.

***
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EQUIVALENt CItAtIoN :  (2003) 8 Supreme Court Cases 412

WP (C) No. 301 of 2000
Decided on March 31, 2003

CEHAT AND OTHERS

Versus

UNION OF INDIA

Hon’ble Judges :   M.B. Shah and Arun Kumar, JJ.

(Record of Proceedings)

Acts/Rules/orders : Dowry Prohibition Act; Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 – Sections 2, 3, 7, 7(2), 9(1), 16, 16A, 17, 17(5), 17(6), 22, 23, 28 and 30; Pre-conception and 
Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act – Section 3B, Constitution of India – Article 32; 
Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse ) Rules, 1996 – Rules 15 and 17(3)

WP (C) No. 344 of 2002

1.  The learned counsel for the petitioners seeks leave to withdraw this petition. Permission granted. The writ 
petition stands disposed of as withdrawn.

 WP (C) No. 301 of 2000

2.  Heard the learned counsel for the parties. The learned counsel for the petitioners points out that on 14-2-2003, 
the Prenatal Diagnostic Techniques (Regulation and Prevention of Misuse) Act, 1994 was amended and it 
is now named as the Preconception and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Act. 
She submits that very few persons are aware of the new amendment. According to her submission the said 
amendment is in conformity with the various directions issued by this Court and, therefore, the amended Act 
also requires to be properly implemented. For this purpose, the learned counsel for the petitioners seeks the 
following reliefs:

“(i)  direct the Union of India, State Governments/UTs and the authorities constituted under the PNDT Act 
to prohibit sex-selection techniques and its advertisement throughout the country;

(ii)  direct that the appropriate authorities shall also include ‘vehicles’ in their quarterly reports hereinafter 
as	defined	under	Section	2(d);

(iii)  any person or institution selling ultrasound machine should provide information to the appropriate 
State authority in furtherance of Section 3-B of the amended Act;

(iv)  direct that the State Supervisory Boards be constituted in accordance with the amended Section 16-A 
in order to carry out the functions enumerated therein;

(v)  direct appropriate authorities to initiate suo motu legal action under the amended Section 17(4)(e);

(vi)  direct that the Central Supervisory Board shall publish half-yearly consolidated reports based on the 
quarterly	reports	obtained	from	the	State	bodies.	These	reports	should	specifically	contain	information	
on:

 1 (5)
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(1)  Survey of bodies and the number of bodies registered.

(2)  Functioning of the regulatory bodies providing the number and dates of meetings held.

(3)  Action taken against non-registered bodies inclusive of search and seizure of records.

(4)  Complaints received and action taken pursuant thereto.

(5)  Nature and number of awareness programmes.

(vii)  direct that the Central Supervisory Board shall carry out all the additional functions as given under the 
amended Section 16 of the Act, in particular, to oversee the performance of various bodies constituted 
under the Act and take appropriate steps to ensure its proper and effective implementation.”

3.  As against this, Mr Mahajan, learned counsel appearing for the Union of India submits that on the basis of the 
aforesaid amendment, appropriate action has already been taken by the Union of India for its implementation 
and almost all the State Governments/UTs are informed to implement the said Act and the rules and the State 
Governments/UTs are directed to submit their quarterly reports to the Central Supervisory Board.

4.  Considering the amendment in the Act, in our view, it is the duty of the Union Government as well as of the 
State Governments/UTs to implement the same as early as possible. Hence, the State Governments/UTs are 
directed	to	file	necessary	affidavits	within	a	period	of	ten	weeks	from	today.

5.  List after ten weeks.

 WP (C) No. 339 of 2002

6. To be listed along with WP (C) No. 301 of 2000.

***

EQUIVALENt CItAtIoN : (2003) 8 Supreme Court Cases 398

CASE No.: Writ Petition (civil) 301 of 2000
Decided on Septembar 10, 2003.

CEHAT AND OTHERS

Versus

UNION OF INDIA

Hon’ble Judges : M.B. Shan & Ashok Bhan.

Acts/Rules/orders : Dowry Prohibition Act; Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 – Sections 2, 3, 7, 7(2), 9(1), 16, 16A, 17, 17(5), 17(6), 22, 23, 28 and 30; Pre-conception and 
Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act – Section 3B, Constitution of India – Article 32; 
Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse ) Rules, 1996 – Rules 15 and 17(3)

 1 (6)
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JUDGMENt

Shah, J.

It is an admitted fact that in Indian Society, discrimination against girl child still prevails, may be because 
of prevailing uncontrolled dowry system despite the Dowry Prohibition Act, as there is no change in the mind-
set	 or	 also	 because	 of	 insufficient	 education	 and/or	 tradition	 of	women	 being	 confined	 to	 household	 activities.	
Sex selection/sex determination further adds to this adversity. It is also known that number of persons condemn 
discrimination against women in all its forms, and agree to pursue, by appropriate means, a policy of eliminating 
discrimination against women, still however, we are not in a position to change mental set-up which favours a 
male child against a female. Advance technology is increasingly used for removal of foetus (may or may not be 
seen as commission of murder) but it certainly affects the sex ratio. The misuse of modern science and technology 
by preventing the birth of girl child by sex determination before birth and thereafter abortion is evident from the 
2001	Census	figures	which	reveal	greater	decline	in	sex	ratio	in	the	0-6	age	group	in	States	like	Haryana,	Punjab,	
Maharashtra and Gujarat, which are economically better off. Despite this, it is unfortunate that law which aims 
at preventing such practice is not implemented and, therefore, Non-Governmental Organisations are required to 
approach this Court for implementation of the Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 renamed after amendment

as “The Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act” (hereinafter 
referred to as ‘the PNDT Act’) which is the normal function of the Executive. In this petition, it was inter alia prayed 
that as the Pre-natal Diagnostic Techniques contravene the provisions of the PNDT Act, the Central Government 
and the State Governments be directed to implement the provisions

of the PNDT Act (a) by appointing appropriate authorities at State and District levels and the Advisory 
Committees; (b) the Central Government be directed to ensure that Central Supervisory Board meets every 6 months 
as provided under the PNDT Act; and (c) for banning of all advertisements of pre-natal sex selection including all 
other sex determination techniques which can be abused to selectively produce only boys either before or during 
pregnancy.	After	filing	of	this	petition,	notices	were	issued	and	thereafter	various	orders	from	time	to	time	were	
passed to see that the Act is effectively implemented.

A]  On 4th May 2001, following order was passed: “It is unfortunate that for one reason or the other, the practice 
of female infanticide still prevails despite the fact that gentle touch of a daughter and her voice has soothing 
effect on the parents. One of the reasons may be the marriage problems faced by the parents coupled with 
the dowry demand by the so-called educated and/or rich persons who are well placed in the society. The 
traditional system of female infanticide whereby female baby was done away with after birth by poisoning or 
letting her choke on husk continues in a different form by taking advantage of advance medical techniques. 
Unfortunately, developed medical science is misused to get rid of a girl child before birth. Knowing full 
well that it is immoral and unethical as well as it may amount to an offence, foetus of a girl child is aborted 
by	qualified	and	unqualified	doctors	or	compounders.	This	has	affected	overall	sex	ratio	in	various	States	
where female infanticide is prevailing without any hindrance. For controlling the situation, the Parliament 
in its wisdom enacted the Pre-natal Diagonstic Techniques (Regulation and Prevention of Misuse) Act, 1994 
(hereinafter referred to as “the PNDT Act”). The Preamble, inter alia, provides that the object of the Act is 
to prevent the misuse of such techniques for the purpose of pre-natal sex determination leading to female 
feoticide and for matters connected therewith or incidental there to. The Act came into force from 1st January, 
1996. It is apparent that to a large extent, the PNDT Act is not implemented by the Central Government or 
by the State Governments. Hence, the petitioners are required to approach this Court under Article 32 of 
the Constitution of India. One of the petitioners is the Centre for Enquiry Into Health and Allied Themes 
(CEHAT) which is a research center of Anusandhan Trust based in Pune and Mumbai. Second petitioner 
is Mahila Sarvangeen Utkarsh Mandal (MASUM) based in Pune and Maharashtra and the third petitioner 
is	Dr.	Sabu	M.	Georges	who	is	having	experience	and	technical	knowledge	in	the	field.	After	filing	of	this	
petition, this Court issued notices to the concerned parties on 9.5.2000. It took nearly one year for the various 
States	to	file	their	affidavits	in	reply/written	submissions.	Prima	facie	it	appears	that	despite	the	PNDT	Act	
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being	enacted	by	the	Parliament	five	years	back,	neither	the	State	Governments	nor	the	Central	Government	
has taken appropriate actions for its implementation. Hence, after considering the respective submissions 
made at the time of hearing of this matter, as suggested by the learned Attorney General for India, Mr. Soli J. 
Sorabjee following directions are issued on the basis of various provisions for the proper implementation of 
the PNDT

Act: -I. Directions to the Central Government

1.  The Central Government is directed to create public awareness against the practice of pre- natal determination 
of sex and female foeticide through appropriate releases  programmes in the electronic media. This shall also 
be done by Central Supervisory Board (“CSB” for short) as provided under Section 16(iii) of the PNDT 
Act.

2.  The Central Government is directed to implement with all vigor and zeal the PNDT Act and the Rules framed 
in 1996. Rule 15 provides that the intervening period between two meetings of the Advisory Committees 
constituted under sub-section (5) of Section 17 of the PNDT Act to advise the appropriate authority shall not 
exceed 60 days. It would be seen that this Rule is strictly adhered to.

II.  Directions to the Central Supervisory Board (CSB)

1.  Meetings of the CSB will be held at least once in six months. [Re. Proviso to Section 9(1)] The constitution 
of the CSB is provided under Section 7. It empowers the Central  Government to appoint ten members 
under Section 7(2)(e) which includes eminent medical practitioners including eminent social scientists and 
representatives of women welfare organizations. We hope that this power will be exercised so as to include 
those persons who can genuinely spare some time for implementation of the Act.

2.  The CSB shall review and monitor the implementation of the Act. [Re. Section 16(ii)].

3.  The CSB shall issue directions to all State/UT. Appropriate Authorities to furnish quarterly returns to the CSB 
giving	a	report	on	the	implementation	and	working	of	the	Act.	These	returns	should	inter	alia	contain	specific	
information about: -

(i)		 Survey	of	bodies	specified	in	section	3	of	the	Act.

(ii)		 Registration	of	bodies	specified	in	section	3	of	the	Act.

(iii)  Action taken against non-registered bodies operating in violation of section 3 of the Act, inclusive of 
search and seizure of records.

(iv)  Complaints received by the Appropriate Authorities under the Act and action taken pursuant thereto.

(v)		 Number	and	nature	of	awareness	campaigns	conducted	and	results	flowing	therefrom.

4.		 The	CSB	shall	examine	the	necessity	to	amend	the	Act	keeping	in	mind	emerging	technologies	and	difficulties	
encountered in implementation of the Act and to make recommendations to the Central Government. [Re. 
Section 16]

5.  The CSB shall lay down a code of conduct under section 16(iv) of the Act to be observed by persons working 
in	bodies	specified	therein	and	to	ensure	its	publication	so	that	public	at	large	can	know	about	it.

6.  The CSB will require medical professional bodies/associations to create awareness against the practice of 
pre-natal determination of sex and female foeticide and to ensure implementation of the Act.

III.  Directions to State Governments/Ut Administrations

1.		 All	 State	 Governments/UT	 Administrations	 are	 directed	 to	 appoint	 by	 notification,	 fully	 empowered	
Appropriate Authorities at district and sub-district levels and also Advisory Committees to aid and advise the 
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Appropriate Authority in discharge of its functions [Re. Section 17(5)]. For the Advisory Committee also, it 
is hoped that members of the said Committee as provided under section 17(6)(d) should be such persons who 
can devote some time for the work assigned to them.

2.  All State Governments/UT Administrations are directed to publish a list of the Appropriate Authorities in the 
print and electronic media in its respective State/UT.

3.  All State Governments/UT Administrations are directed to create public awareness against the practice of 
pre-natal determination of sex and female foeticide through advertisement in the print and electronic media 
by hoarding and other appropriate means.

4.  All State Governments/UT Administrations are directed to ensure that all State/UT appropriate Authorities 
furnish quarterly returns to the CSB giving a report on the implementation and working of the Act. These 
returns	should	inter	alia	contain	specific	information	about:	-

(i)		 Survey	of	bodies	specified	in	section	3	of	the	Act.

(ii)		 Registration	of	bodies	specified	in	section	3	of	the	Act.

(iii)  Action taken against non-registered bodies operating in violation of section 3 of the Act, inclusive of 
search and seizure of records.

(iv)  Complaints received by the Appropriate Authorities under the Act and action taken pursuant thereto.

(v)		 Number	and	nature	of	awareness	campaigns	conducted	and	results	flowing	therefrom.

IV.  Directions to Appropriate Authorities

1.  Appropriate Authorities are directed to take prompt action against any person or body who issues or causes 
to be issued any advertisement in violation of section 22 of the Act.

2.		 Appropriate	Authorities	are	directed	to	take	prompt	action	against	all	bodies	specified	in	section	3	of	the	Act	
as	also	against	persons	who	are	operating	without	a	valid	certificate	of	registration	under	the	Act.

3.  All State/UT Appropriate Authorities are directed to furnish quarterly returns to the CSB giving a report 
on	the	implementation	and	working	of	the	Act.	These	returns	should	inter	alia	contain	specific	information	
about:

(i)		 Survey	of	bodies	specified	in	section	3	of	the	Act.

(ii)		 Registration	of	bodies	specified	in	section	3	of	the	Act	including	bodies	using	ultrasound	machines.

(iii)  Action taken against non-registered bodies operating in violation of section 3 of the Act, inclusive of 
search and seizure of records.

(iv)  Complaints received by the Appropriate Authorities under the Act and action taken pursuant thereto.

(v)		 Number	and	nature	of	awareness	campaigns	conducted	and	results	flowing	therefrom.

 The CSB and the State Governments/Union Territories are directed to report to this Court on or before 
30th July 2001. List the matter on 6.8.2001 for further directions at the bottom of the list.”

B]		 Inspite	of	the	above	order,	certain	States/UTs	did	not	file	their	affidavits.	Matter	was	adjourned	from	time	to	
time and on 19th September, 2001, following order was passed: “Heard the learned counsel for the parties 
and	considered	the	affidavits	filed	on	behalf	of	various	States.	From	the	said	affidavits,	it	appears	that	the	
directions issued by this Court are not complied with.

1.  At the outset, we may state that there is total slackness by the Administration in implementing the 
Act. Some learned counsel pointed out that even though the Genetic Counselling Centre, Genetic 
Laboratories or Genetic Clinics are not registered, no action is taken as provided under Section 23 of 
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the Act, but only a warning is issued. In our view, those Centres which are not registered are required 
to be prosecuted by the Authorities under the provisions of the Act and there is no question of issue of 
warning and to permit them to continue their illegal activities.

	 It	is	to	be	stated	that	the	Appropriate	Authorities	or	any	officer	of	the	Central	or	the	State	Government	
authorised	in	this	behalf	is	required	to	file	complaint	under	Section	28	of	the	Act	for	prosecuting	the	
offenders.

 Further wherever at District Level, appropriate authorities are appointed, they must carry out the 
necessary survey of Clinics and take appropriate action in case of non-registration or non-compliance 
of the statutory provisions including the Rules. Appropriate authorities are not only empowered to take 
criminal action, but to search and seize documents, records, objects etc. of unregistered bodies under 
Section 30 of the Act.

2.  It has been pointed out that the States/Union Territories have not submitted quarterly returns to the 
Central Supervisory Board on implementation of the Pre- Natal Diagnostic Techniques (Regulation 
and Prevention of Misuse) Act, 1994 (hereinafter referred to as “the Act”). Hence it is directed 
that the quarterly returns to Central Supervisory Board should be submitted giving the following 
information:-
(a)  Survey of Centres, Laboratories/Clinics, (b) Registration of these bodies,
(c)  Action taken against unregistered bodies, (d) Search and Seizure,
(e)  Number of awareness campaigns, and (f) Results of campaigns”

C]  On 7th November, 2001, learned counsel for the Union of India stated that the Central Government has 
decided to take concrete steps for the implementation of the Act and suggested to set up National Inspection 
and Monitoring Committee for the implementation of the Act. It was ordered accordingly.

D]  On 11th December, 2001, it was pointed out that certain State Governments have not disclosed the names of 
the members of the Advisory Committee. Consequently, the State Governments were directed to publish the 
names of advisory committee in various districts so that if there is any complaint, any citizen can approach 
them. The Court further observed thus: “For implementation of the Act and the rules, it appears that it would 
be desirable if the Central Government frames appropriate rules with regard to sale of ultrasound machines to 
various clinics and issue directions not to sell machines to unregistered clinics. Learned counsel Mr. Mahajan 
appearing for Union of India submitted that appropriate action would be taken in this direction as early as 
possible.”” E] On March 31, 2003, it was pointed out that in conformity with the various directions issued by 
this Court, the Act has been amended and titled as “The Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection) Act”. It was submitted that people are not aware of the new amendment and, 
therefore, following reliefs were sought:

a)  direct the Union of India, State Governments / UTs and the authorities constituted under the PNDT Act 
to prohibit sex selection techniques and its advertisement throughout the country;

b)  direct that the appropriate authorities shall also include “vehicles” with ultra sound machines etc., in 
their	quarterly	reports	hereinafter	as	defined	under	Section	2(d);

c)  any person or institution selling Ultra Sound machine should provide information to the appropriate 
State Authority in furtherance of Section 3-B of the Amended Act;

d)  direct that State Supervisory Boards be constituted in accordance with the amended Section 16A in 
order to carry out the functions enumerated therein;

e)  direct appropriate authorities to initiate suo motu legal action under the amended Section 17(iv)(e);
f)  direct that the Central Supervisory Board shall publish half yearly consolidated reports based on the 

quarterly	reports	obtained	from	the	State	bodies.	These	reports	should	specifically	contain	information	
on:
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1)  Survey of bodies and the number of bodies registered.
2)  Functioning of the regulatory bodies providing the number and dates of meetings held.
3)  Action taken against non-registered bodies inclusive of search and seizure of records.
4)  Complaints received and action taken pursuant thereto.
5)  Nature and number of awareness programmes.
6) Direct that the Central Supervisory Board shall carry out all the additional functions as given 

under the amended Section 16 of the Act, in particular, to oversee the performance of various 
bodies constituted under the Act and take appropriate steps to ensure its proper and effective 
implementation. As against this, Mr. Mahjan learned counsel appearing for the Union of India 
submits that on the basis of the aforesaid amendment, appropriate action has already been taken 
by Union of India for implementation and almost all State Governments/UTs are informed to 
implement the said Act and the Rules and the State Governments/UTs are directed to submit 
their quarterly report to the Central Supervisory Board. Considering the amendment in the Act, 
in our view, it is the duty of the Union Government as well as the State Governments/UTs to 
implement the same as early as possible.”

F]  At the time of hearing, learned counsel for the petitioners submitted that appropriate directions including 
the steps which are required to be taken on the basis of PNDT Act and the suggestion as given in the written 
submission be issued. On this aspect, learned counsel for the parties were heard. In view of the various 
directions issued by this Court, as quoted above, no further directions are required except that the directions 
issued by this Court on 4th May, 2001, 7th November, 2001, 11th December, 2001 and 31st March, 2003 
should be complied with. The Central Government / State Governments / UTs are further directed that:
a)  For effective implementation of the Act, information should be published by way of advertisements 

as well as on electronic media. This process should be continued till there is awareness in public 
that there should not be any discrimination between male and female child. b) Quarterly reports by 
the appropriate authority, which are submitted to the Supervisory Board should be consolidated and 
published annually for information of the public at large.

c)  Appropriate authorities shall maintain the records of all the meetings of the Advisory Committees. 
d) The National Monitoring and Inspection Committee constituted by the Central Government for 
conducting periodic inspection shall continue to function till the Act is effectively implemented. The 
reports of this Committee be placed before the Central Supervisory Board and State Supervisory Board 
for any further action.

e)  As provided under Rule 17(3), public would have access to the records maintained by different bodies 
constituted under the Act.

f)  Central Supervisory Board would ensure that the following States appoint the State Supervisory Board 
as per the requirement of Section 16A.
1. Delhi 2. Himachal Pradesh 3. Tamil Nadu
4. Tripura 5. Uttar Pradesh.

g)  As per requirement of Section 17(3)(a), the Central Supervisory Board would ensure that the following 
States appoint the multi-member appropriate authorities:

 1. Jharkhand 2. Maharashtra 3. Tripura 4. Tamil Nadu 5. Uttar Pradesh

	 It	will	be	open	to	the	parties	to	approach	this	Court	in	case	of	any	difficulty	in	implementing	the	aforesaid	
directions.
The Writ Petition is disposed of accordingly.
In view of the aforesaid order, pending IAs have become infructuous and are disposed of accordingly.

***
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EQUIVALENt CItAtIoN : AIR 2008 Ori 71

IN tHE  HIGH CoURt oF  oRISSA

Writ Petition (Civil) No. 9596 of 2007 
Decided on 14/02/2008

HEMANTA RATH 

-VS- 

UNION OF INDIA (UOI) AND ORS.

Hon’ble Judges :  A. Ganguly And B. Mahapatra J.J.

Appearance : Miss Suratanaya Misra, for Petitioner 

 J.K. Misra, Asst. Solicitor General ( For No. 1) Govt. Advocate (For Nos. 2 to 6) for Respondents.

CASE SUMMARY

Despite detailed directions issued by the Supreme Court since 2001, in the landmark decision 
of CEHAT v. Union of India reproduced above, several States did not take any step for effective 
implementation of the Act.  Hence,  PILs  were filed in the  High Courts to that effect.  In the State of 
Orissa, for example, hundreds of skeletons, skulls and body parts of infants were recovered, which 
shocked the common man.  As these were found in an area close to various Nursing Homes and 
Clinics, there was strong allegation that the practice of sex selection and pre-natal sex determination 
was still rampant.  After coming across a series of news items in the print and electronic media to this 
effect , one Mr. Hemanta Rath, a social activist filed a Public Interest Litigation under Article 226 of 
the Constitution of India in the High Court of Orissa seeking directions for effective implementation 
of the PNDT Act in the State.  The contention raised in the petition was that there was total inaction 
both on part of the Central and State Government in implementing the provisions of the Act.  The 
appointment of Appropriate Authorities as contemplated u/s 17 (1) of the Act had not been made and 
the State Advisory Committee as per Section 17 (5) of the Act had not been constituted and without 
constitution of such Appropriate Authority and Advisory Committee, provisions of Section 28 became 
nugatory as under Section 28, a court can take cognizance of the offence only on a complaint made 
by the Appropriate Authority.

In reply, Central Government tried to justify its stand by stating that it was for the State of Orissa 
to take steps for appointment of Appropriate Authority and for constitution of Advisory Committee as 
per Section 17 (1) and 17 (5) of the Act.

The State of Orissa in its reply enlisted various measures taken by it for awareness generation 
and sensitization about provisions of the Act and further stated that in the State of Orissa the sex 
ratio is better than in any other part of the Country.   However the High Court rightly rejected the 
said submission by observing that this can not be the reason why the provisions of the Act were not 
implemented. (Para 9)

After referring to the Object of the Act and Constitutional principles, the High Court stressed, 
on both the statuary and Constitutional obligation of the State, to implement the provisions of the 

 1 (7)
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Act.   The High Court also took note of the delayed response of the State for formation of the State 
Advisory Committee which was constituted only in 2007. This also was not in accordance with the 
provisions of the Act.  The High Court gave explicit directions to the State Government to appoint 
Appropriate Authority and Advisory Committee within 6 weeks and further directed the Committee to 
take strict measures to implement the provisions of the Act. (Para 13)

This judgment is very positive in nature, giving impetus to strict implementation of the provisions 
of the Act and compelling the State to comply with its duty/obligation of implementing the Act, which 
was not properly implemented even after 13 years from enactment of the legislation.  This judgment 
clearly depicts that when executive lacks a will to implement the provisions of beneficial legislation, 
judiciary has to play a pro- active role and it does play  it  well.. 

JUDGMENt  
Per Hon’ble Mr. Justice A.K. Ganguly, C.J.

1.		 This	writ	petition	has	been	filed	in	public	interest	by	one	Hemanta	Rath,	who	describes	himself	to	be	a	Social	
Activist and also claims to function as the President of Deaf and Dumb Society in the district of Khurda.

2.  In this petition a complaint is made that the State of Orissa is not implementing the provisions of Pre-
conception and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 (hereinafter called 
‘PNDT Act’) even though the said Act was brought into existence in 1996 and was amended in order to make 
its provisions more effective by the Amendment Act 14 of 2003. The said amendment has come into existence 
with effect from 14-2-2003.

3.		 The	 said	 Public	 Interest	Litigation	was	filed	 noticing	 series	 of	 news	 items	 in	 the	 newspapers	 and	 in	 the	
electronic media to the effect that there have been recovery of hundreds of skeletons, skulls, body parts of 
children from different parts of the State. The petitioner asserts that recovery of such huge body parts has 
shocked the common man and from the news item, it also transpires that these things were found from an 
area which is close to various Nursing Homes and Clinics. It is also alleged that in India, there is notorious 
practices of female foeticide and infanticide.

4.		 This	has	been	made	possible	in	view	of	the	development	of	scientific	techniques	for	determination	of	sex.	
Since it is determined that it is a female foetus, there is a tendency of terminating such pregnancy. Normally 
such medical technology has been developed in order to guard against the genetic and other disorder of 
the child in the mother’s womb and for detecting diseases, such as, HIV and VD. But such techniques are 
misused by Medical Practitioners as a device for determination of the sex of the foetus and if it is a female 
one, the same is aborted to prevent the birth of a female child.

5.  In order to prevent such malpractices, the said Act was enacted and under Section 7 of the said Act, the 
Central Government has to constitute a Board to be known as The Central Supervisory Board.

6.  The State Government has also the statutory obligation to constitute such a Board under Section 16A of 
the said Act. Section 17 of the said Act casts an obligation both on the Central Government and the State 
Government to appoint one or more Appropriate Authorities for the whole or part of the State for the 
purposes of implementation of the said Act having regard to the intensity of the problem of pre-natal sex 
determination leading to female foeticide. Under Section 17(5) of the said Act, the Central Government or the 
State Government shall constitute an Advisory Committee for each Appropriate Authority for advising the 
Appropriate Authority in the discharge of its functions and shall appoint one of the members of the Advisory 
Committee to be its Chairman. Under Section 28 of the said Act, a Court can take cognizance of the offence 
under the said Act only on a complaint made by the Appropriate Authority.
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7.  It has been complained in the petition that without constitution of appropriate Authority, the provisions of 
Section 28 become nugatory. Therefore, the complaint in the petition is that there is total inaction both on the 
part of State Government and the Central Government in the matter of implementing the provisions of the 
said Act which was enacted for preventing infanticide and foeticide. The said Act has come into existence in 
order to protect the appropriate male and female ratio in the society so that there will be no social imbalance. 
Apart from that this Court feels that the said Act has a broader human right perspective inasmuch as it has been 
enacted to prevent the killing of a foetus on a gender bias. This is against the essence of our Constitutional 
principles.

8.		 In	this	matter,	affidavits	have	been	filed	by	both	the	State	Government	and	Central	Government.	On	behalf	
of	 the	 State	 Government	 affidavit	 has	 been	 filed	 by	 the	 Principal	 Secretary	 to	Government,	 Health	 and	
Family Welfare Department, Bhubanes-war in which it has been stated that in view of the report in the 
newspapers, immediate steps were taken by lodging cases and the cases have been handed over to the State 
Crime Branch as a result of which there has been arrest of doctors and some of the members of the staff 
of Nursing Homes and Ultrasound Clinics. In support of the statement, Annexure A/1 has been enclosed. 
It is also stated that the human body parts recovered from Forest Park area of Bhubaneswar were sent to 
Forensic Medicine and Toxicology (FM & T) Department, SCB Medical College and Hospital, Cuttack for 
necessary examination. On such examination it appeared that the specimens recovered are formalin preserved 
specimens of surgically removed human body parts. They were not cases of foeticide. In support of the same, 
report	of	Professor	and	Head	of	the	Department	of	F.M.	&	T	which	was	received	from	Chief	Medical	Officer,	
Bhubaneswar has been disclosed. It is also stated that the Government have formed a State Task Force 
Committee under the Chairmanship of Chief Secretary, Orissa with Principal Secretary, Home, Principal 
Secretary, Family & F. W., Secretary, Women & Child Development Department as members to monitor the 
implementation of Ultrasound Clinics and Nursing Homes. The said Committee has been formed to see that 
the rules on Preconception & Pre-natal Diagnostic Technique (PNDT) Act, 1994 and Medical Termination of 
Pregnancy (MTP) Act, 1971 are scrupulously followed. It has been stated that Task Force has been formed 
at the district level with the Collector, Superintendent of Police and C.D. M.O. to inspect all such centers. It 
is also averred that the State Level Advisory Committee was held on 18-8-2007 and newly constituted State 
Level Supervisory Board chaired by Minister of Health & Family Welfare was held on 29-9-2007 in order to 
review and monitor the progress and implementation of the said Act. The District Advisory Committee have 
also met in different districts to take stock of the situation.

9.		 However,	 it	 has	 not	 been	 stated	 in	 the	 said	 affidavit	whether	 the	 bodies	 have	 been	 created	 by	 the	 State	
Government under Section 17 of the said Act nor it has been stated whether any steps have been taken 
under	Section	28	of	the	said	Act	for	filing	of	complaint.	Such	complaint	can	only	be	filed	by	the	Appropriate	
Authority. So the petitioner’s grievance is that if appropriate authority has not been created, no complaint 
can	be	filed	under	Section	28	of	the	said	Act	appears	to	be	well	founded.	It	has	been	stated	that	in	Orissa,	the	
male-female ratio is better than in other parts of the State. But this Court is of the view that this cannot be the 
reason why the provisions of the said Act shall not be implemented.

10.		 In	 the	counter	affidavit	which	has	been	filed	on	behalf	of	 the	Central	Government	by	 the	Director	 in	 the	
Ministry of Health and Family Welfare, Government of India, it has been stated that it is for the State of 
Orissa	to	take	steps	as	per	Sections	17	and	17A	of	the	said	Act.	It	has	been	stated	in	the	affidavit	filed	by	the	
Central Government that the said Act was created to prevent the Preconception and Pre-Natal Diagnostic 
Tests for determination of sex. The object of the said Act is as follows:

 An act to provide for the prohibition of sex selection, before or after conception, and for regulation of pre-
natal diagnostic techniques for the purposes of detecting genetic abnormalities or metabolic disorders or 
chromosomal abnormalities or certain congenital malformations or sex linked disorders and for the prevention 
of their misuse for sex determination leading to female foeticide and for matters connected therewith or 
incidental thereto.
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11.  It has been stated that sensitization steps have been taken under the said Act and awareness generation 
programme has also been held against sex selection. It has been stated that Government of India has launched 
‘Save the Girl Child Campaign’ and the said Campaign was part of the Republic Day Parade, 2004-2005. So 
far as the State of Orissa is concerned, the following steps appeared to have been taken as has been stated in the 
said	affidavit.	“State	Supervisory	Board	reconstituted	under	the	Chairmanship	of	Hon’ble	Minister,	Health	&	
Family Welfare. Meeting was held on 29-9-2007. State Advisory Committee has also been reconstituted and 
meeting has been held on 18-8-2007. Multi Member State Appropriate Authority has been formed. District 
Level Advisory Committee reconstituted. State Task Force formed under Chairmanship of Chief Secretary 
to monitory the checking of Nursing Homes and other diagnostic centers where sex determination can be 
done and the MTP Centres. District Task Force has been formed under the Chairmanship of Collector and 
includes	S.P.,	C.D.M.O.,	District	Social	Welfare	Officer	as	members.	A1.	the	clinical	establishments	of	the	
district irrespective of their involvement with the Ultra Sound activity/MTP have been inspected. Total No. of 
Nursing Homes inspected 495, out of which 345 are registered, 150 are unregistered, 127 were sealed. Total 
No. of Ultra Sound Clinics inspected 388, out of which 368 are registered, 20 are unregistered, 65. Ultra Sound 
Clinics were sealed. Out of which FIR lodged against 5 at Nayagarh and 1 at Ganjam District. Total No. of 
MTP Centres inspected 167, out of which 159 are registered, 8 are unregistered, 27 sealed. FIR lodged against 
1 MTP Center in Ganjam District. Instructions have been issued to the district authorities implementing the 
PCPNDT Act to be more vigilant in monitoring and inspection of the clinical establishment cum ultra sound 
clinics regularly. Again instructions have been issued to call for the meeting of District Advisory Committee 
bi-monthly to monitor the clinical activities individually in the district. It is also instructed to initiate legal 
action against the clinical establishment of ultra sound clinic and MTP Centers violating the Act. Awareness 
campaigns for the public, service taker and service provider on legal issues relating to the PCPNDT Act, at 
District level. ASHA and AWW will be involved for creating awareness among the rural people and in this 
context they will be oriented during their induction training about PCPNDT Act and its punishment for its 
violation. Again SHGs functioning at village level will be involved in the said Programme. Legal services 
provider to create legal awareness of the service for propagation of the message against the pre-natal sex 
determination.

1.  Display of hoardings in different public places, hospitals, Private Institutions regarding PCPNDT 
Act and punishment prescribed under different sections for both service provider and service taker. 
Wide	publication	of	the	Act	by	which	the	non-government	organizations	or	any	public	person	can	file	
complaint against the law violator.

2.  Every month in the District level monthly meeting PCPNDT will be discussed as the pivot point.

3.  Awareness will be created by WCD Department at district level about the rights of the female child as 
equal with the male child by which son preference can be eliminated. 

12.		 On	perusal	of	the	said	affidavit,	it	appears	that	the	State	Advisory	Committee	if	at	all	has	been	reconstituted	
in the month of August, 2007 and the meeting of such Committee was held on 29-9-2007, the Government 
Notification	showing	constitution	of	such	a	Committee,	however	has	not	been	disclosed.

13.   This Court therefore, directs that if Appropriate Authorities as contemplated under Section-17 of the said Act 
and	as	defined	under	Section	2(a)	of	the	said	Act	has	been	constituted,	such	Authority	must	act	strictly	in	terms	
of the provisions of the said Act. If, however, such Committee has not been constituted, such Committee must 
be constituted within a period of six weeks from the date of service of the order upon the Chief Secretary of 
the State. After constitution of the said Committee, it must take strict measures to implement the provisions of 
the said Act. The said Act has been enacted to serve public purpose and the Constitutional end as is clear from 
the object of the Act quoted hereinabove. Therefore, the State is under both a statutory and Constitutional 
obligation to implement the provisions of the said Act.

14.  This writ petition is therefore disposed of with the direction upon the State Government to strictly implement 
the provisions of the said Act. which has been enacted in 1994. It appears that the response of the State 



Compilation and Analysis of Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex Selection) Act, 1994 |  23

Landmark Decisions for Implementation of the Act

Government is very delayed and it appears that only in 2007, some kind of Committees have been formed. 
Whether such Committees are in accordance with the provisions of the said Act cannot be examined by the 
Court,	since	the	Gazette	Notification	constituting	such	Committee	has	not	been	disclosed.

15.  However, this Court reiterates that if such Committee in compliance with the said Act has not been constituted, 
such Committee must be constituted within the period mentioned hereinabove and after constitution of such 
Committee, the said Committee must act for strict implementation of the provisions of the said Act. No 
costs. 

16.  I agree.

B.N. Mahapatra, J.

***

IN tHE HIGH CoURt oF PUNJAB  & HARYANA  At CHANDIGARH

Civil Writ Petition No.  15152 of 2007
Decided on 07/07/2009

Gaurav Goyal 

-Vs- 

State of Haryana

 Hon’ble Judges :  T. S. Thakur  and Kanwaljit Singh Ahluwalia J.J

Present: Mr. Ashwinie Kumar Bansal, Advocate for the petitioner.  
Mr. Onkar Singh Batalvi, Advocate for Dr. Anmol Rattan Sidhu, Assistant Solicitor General of India.  

Mr. Randhir Singh, Additional Advocate General Haryana.

Acts/Rules/orders : Pre-conception and Pre-natal Diagnostic Techniques Act, 1994.

CASE SUMMARY

This is one more Public Interest Litigation instituted under Article 226 of Constitution of India, 
again by a social activist Mr. Gaurav Goyal, in circumstances similar to those mentioned in the 
previous case, when large numbers of female foetuses were recovered  from the 20 feet deep septic 
tank at Buala Nursing Home, Pataudi,  district Gurgaon  in Haryana.  On the directions of  High 
Court, administrative inquiry was initiated in 250 illegal eliminations of female foetuses.  In the said 
inquiry four Medical officers were found guilty.  The State Government however dragged its feet in 
taking appropriate action against those officers.  Hence the Court directed the State to expedite the 
proceeding, to complete the same within 6 months and to take appropriate action against all those 
found to be guilty.

 What was found to be more shocking by the High Court in this case was that, though 
a statuary notification appointing Civil Surgeon of the district as Appropriate Authority under the Act 

 1 (8)
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was issued on 24/10/1997, it was not published in Official Gazette on account of official apathy till this 
Writ Petition came for hearing in the year 2009, i.e. after the lapse of 12 years, which, as observed 
by the High Court, “adversely reflected upon the official machinery of the State Government charged 
with the responsibility of  implementing an important legislation like PCPNDT Act.” The High Court 
found it regrettable  that for a period of over 12 years  non publication of the Notification never came 
to the notice of the concerned authorities.(see second last para)

 To say the least, it is a classic example of total apathy and inaction on the part of State 
Government in implementation of this significant piece of social legislation.  What is  sad is that even 
in 2007 that is 60 years after independence, the illegal, inhuman and immoral practice of eliminating 
female foetuses is continuing unabated on such a large scale despite this Act being in existence 
since 1994.

JUDGMENt  
Per Hon’ble Mr. Justice t. S. thakur C.J.

In	this	petition	filed	in	public	interest,	petitioner	prays	for	a	mandamus	directing	the	respondents	to	conduct	
an inquiry into the 250 illegal abortions of female foetuses leading to recovery of large quantity of foetal remains 
from a 20 feet deep Well underground septic tank at Buala Nursing Home, Pataudi, District Gurgaon, as reported 
in a section of the press. Petitioner also prays for mandamus directing the respondents to take appropriate action 
against	 those	 guilty	 of	 negligence	 in	 discharge	 of	 their	 official	 functions	 leading	 to	 uninterrupted	 abortions	 of	
female foetuses.

Civil Writ Petition No. 15152 of 2007 2 When this petition came up before us for orders on 24th October, 
2008, it was pointed out by Mr. Ashwinie Bansal, counsel appearing for the petitioner that while an inquiry had been 
conducted by the Divisional Commissioner, Patiala in a somewhat similar incident involving abortion of female 
foetus in the district of Patiala and while action against those found involved in the said incident has been initiated, 
but no inquiry, administrative or otherwise, has been conducted in a similar incident involving recovery of foetal 
material from the place mentioned earlier. It was submitted that conducting of an appropriate administrative inquiry 
by the Divisional Commissioner into the said episode would not only bring to light the true facts but would also be 
a basis for taking action against those found negligent in discharge of their duties. 

This	Court,	finding	merit	with	that	submission,	had	directed	the	Divisional	Commissioner,	Gurgaon	to	hold	
an administrative inquiry into the recovery of female foetuses from the septic tank Buala Nursing Home, Pataudi, 
District Gurgaon and also identify those who prima facie seem to be guilty of any lapses in the discharge of their 
official	duties,	leading	to	the	said	incident.	The	role	of	officers	responsible	for	the	implementation	of	PNDT	Act,	
1994, as amended in year 2002, was also directed to be examined by the Divisional Commissioner and to suggest 
remedial measures to prevent such incident in future. Report of the Divisional Commissioner was directed to reach 
this Court not later than three months from the date a copy of that order was made available to Mr.Rameshwar 
Malik, counsel for the respondent.

In compliance with the above direction, an inquiry has been conducted by the Divisional Commissioner, 
Gurgaon and report thereof place on record before us. The Divisional Commissioner, Gurgaon has inter alia dealt 
with the lapses on the part of medical authorities in the Civil Writ Petition No. 15152 of 2007 3 implementation and 
enforcement	of	the	provisions	of	the	Act	aforementioned	and	identified	following	four	doctors	as	persons,	who	had	
neglected in performance of their duties:

1.  Dr. D.V. Saharan, Civil Surgeon, Gurgaon;

2.  Dr. S.S. Dalal, Civil Surgeon, Gurgaon;

3.  Dr. M.D. Sharma, DFWO, Gurgaon; and

4.  Dr. Jai Narain, SMO, CHC Pataudi.
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The report deals with individual roles of these doctors and the manner in which they are said to have committed 
dereliction in discharge of their duties. The report also makes certain other suggestions and remedial measures that 
are required to be taken to prevent episodes like the ones under scrutiny, taking place in future. This includes proper 
information system at village level to be run through multi-purpose health workers network and regular and timely 
inflow	of	inputs	to	prevent	distortions	and	to	spread	awareness	and	guidance	among	such	cases.	

The report also recommends proactive approach in the matter of spreading awareness among the people 
regarding the provisions of the Act and submission of prompt forensic reports, software in ultrasound machines, 
authorization, legal advisory support and video recording of raids etc. Mr. Bansal submits that while respondents 
have, pursuant to the report of the Divisional Commissioner, initiated action against two of the doctors indicted 
in	 the	report,	no	action	has	been	taken	against	 the	remaining	two.	He	urges	 that	 there	 is	no	 justification	for	 the	
authorities to sit over against the remaining two doctors, who have been prima facie found to be blameworthy and 
therefore, not to be proceeded against. Civil Writ Petition No. 15152 of 2007 4 Mr. Randhir Singh, however submits 
that action has already been initiated against three out of four doctors, as per the report submitted by the Divisional 
Commissioner and chargesheets have already been served upon the two doctors, namely Dr. M.D. Sharma and Dr. 
Jai Narain. So far as Dr. D.V. Saharan is concerned, the same, according to Mr.Randhir Singh, is being served upon 
him within a fortnight. Similarly, the respondents, according to Mr. Randhir Singh, are ready to examine the case of 
Dr.S.S.	Dalal	also	and	take	whatever	action	may	be	called	for	against	the	said	officer	for	any	dereliction	of	duty.	

These submissions, in our opinion, should allay the apprehension of Mr. Ashwinie Bansal that the respondents 
are dragging their feet in the matter of taking appropriate action against the doctors found negligent in the discharge 
of	their	duties.	All	the	same,	we	see	no	difficulty	in	directing	the	respondents	to	expedite	the	proceedings	against	
the doctors mentioned above, on the basis of the report and to take the same to its logical conclusion, expeditiously, 
but	not	later	than	six	months	from	the	date	chargesheets	are	served.	Mr.	Bansal	next	submitted	that	the	notifications	
under the Pre- conception and Pre-natal Diagnostic Techniques (Prohibition of sex selection) Act, 1994 had not been 
published	by	the	Government	in	the	official	gazette,	which	has	led	to	many	doctors	escaping	action	against	them.	

He	 refers	 to	a	notification	dated	24th	October,	1997	appointing	Civil	Surgeon	of	Districts	 as	appropriate	
authorities	for	the	PNDT	Act	which	notification	was	not,	on	account	of	official	apathy,	published	in	the	Government	
gazette.	Counsel	further	submits	that	the	said	notification	has	not	been	published	in	the	official	gazette,	even	till	
date.	Civil	Writ	Petition	No.	15152	of	2007	5	This	position	was	not	disputed	by	Mr.	Randhir	Singh,	who	has	filed	
a	brief	note,	in	which	it	is	inter	alia	stated	that	the	non-publication	of	the	notification	in	question,	in	the	official	
gazette, had come to the notice of the State Government recently and that non-publication was on account of 
some error committed by the printing press. The government is, according to Mr. Singh, examining the feasibility 
of	either	issuing	a	fresh	notification	with	retrospective	effect	or	an	ordinance	that	would	validate	the	notification	
already issued.

We do not consider it necessary at this stage to examine whether the remedial steps, which the Government is 
contemplating, would meet the requirements of law, for that question does not immediately arise for our consideration. 
All	that	we	need	say	is	that	non-	publication	of	an	important	statutory	notification	in	the	official	gazette	adversely	
reflects	upon	the	official	machinery	of	the	State	Government	charged	with	implementing	an	important	legislation	
like	the	PNDT	ACT.	It	is	regrettable	that	for	a	period	of	over	12	years	non	publication	of	the	notification	in	question	
never came to the notice of the authorities concerned. Mr. Randhir Singh, however points out that most of the steps 
needed	to	be	taken	in	terms	of	the	provisions	of	the	Act,	have	already	been	taken	and	a	notification	nominating	a	
multi-member	State	appropriate	authority	has	been	duly	issued	and	published	in	the	official	gazette.	He	further	stats	
that a State Supervisory Board has also been constituted apart from the State and District Advisory Committees. In 
the circumstances, therefore, nothing further remains to be done or survives for consideration, in this petition, which 
can be disposed of in the light of observations made above.

We, accordingly dispose of this petition with the direction that proceedings already initiated, or to be initiated, 
shall be expedited by the concerned authorities and appropriate action taken against all those found to be violating 
provisions of the Act, or derelicting the discharge of their duties for the same.

No costs.

***
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IN tHE HIGH CoURt oF PUNJAB  & HARYANA At CHANDIGARH

Civil Writ Petition No. 17964 of 2007
Decided on 31/07/2009

Court on its own motion

-Vs- 

State of Punjab and others

Hon’ble Judges : T. S. Thakur  and  Kanwaljit Singh Ahluwalia J.J

Present: Mr. Onkar Singh Batalvi, Advocate for Union of India. Mr. Randhir Singh, Additional 
Advocate General Haryana. Mr. Rupinder Khosla, Additional Advocate General Punjab. 

Acts/Rules/orders : Pre-conception and Pre-natal Diagnostic Techniques Act, 1994.

CASE SUMMARY  

The latest decision in a series of Public Interest Litigations is one, where the High Court of 
Punjab and Haryana at Chandigarh, took  suo-moto cognizance of a newspaper report about Sex 
Determination kits entering in the State. According to the High Court these kits were a huge blow to 
the efforts by the State to improve sex ratio.  Being alarmed by the declining child sex ratio in the 
State and to curb the social menace of pre-natal sex selection and sex determination, the High Court 
on its own motion, issued notices to Central and State Government.

Perusal of the affidavits filled by the Governments in response thereto revealed that PNDT 
wing of the Ministry of Health and Family Welfare was fully conscious about availability of such Sex 
Determination kits in the grey market.  What was found to the satisfaction of the High Court was 
that Government itself was also worried and concerned about the same and had taken effective and 
adequate steps to block them and to create general awareness and sensitization on the subject so 
that the laudable Object and mission of the Government, as Stated in its affidavit, to curb pre-natal 
sex selection and sex determination is realized.(Last Para)

This decision illustrates that human ingenuity in evolving new techniques knows no bounds 
when it comes to gender discrimination and elimination of female foetuses.  Concerted efforts on the 
part of all the three wings of the Government - legislative, executive and judiciary alone can check 
such unpardonable crimes. Their acting together and in harmony is of importance. 

JUDGMENt  
Per Hon’ble Mr. Justice Kanwaljit Singh Ahluwalia J.

Alarmed by declining girl child sex ratio in this part of the country and to curb social menace of female 
foeticide, this Court had taken cognizance of a newspaper report published in Hindustan Times, Chandigarh on 
November 17, 2007 under the caption “Efforts to improve sex ratio in for a huge blow” “Sex-determination kits 
enter state” and had issued suo-motu notice to States of Punjab, Haryana and Union of India. In response thereto, 
Director,	Health	Service,	Family	Welfare,	Punjab	filed	his	affidavit	and	appended	affidavits	of	the	Civil	Surgeons	

 1 (9)



Compilation and Analysis of Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex Selection) Act, 1994 |  27

Landmark Decisions for Implementation of the Act

posted at all Districts falling within the State of Punjab to say that various Civil Writ Petition No. 17964 of 2007 2 
teams were constituted and surprise inspections/raids were undertaken and that no sex determination kits (hereinafter 
referred to as ‘the kits’) were available in the State of Punjab.

The Chairperson of the State Appropriate Authority constituted under Pre-conception and Pre-natal Diagnostic 
Techniques (Prohibition of Sex Selection) Act, 1994 (hereinafter referred to as ‘PNDT Act’) cum Director General, 
Health	Services,	Haryana	submitted	a	status-	report	by	way	of	an	affidavit	and	stated	therein	that	strict	instructions	
were	issued	to	concerned	officers	to	keep	a	strict	vigil	on	use	of	baby	gender	determination	kits	in	all	the	districts.	
It was further submitted that all Civil Surgeons posted in the districts of State of Haryana reported that kits are 
neither used nor available in the local market in the respective districts. It was further stated that import of such kits 
is	not	permitted	in	India	by	Drug	Controller	General,	India.	A	detailed	affidavit	was	filed	by	the	Director	(PNDT),	
Ministry	of	Health	and	Family	Welfare,	Govt.	of	India.	In	the	affidavit	so	filed,	it	was	stated	that	the	department	of	
the	deponent	is	concerned	with	the	falling	girl	child	sex	ratio	and	have	noticed	the	following	figures	which	have	
emerged in the census 2001:

“Child sex ratio for the age group of 0-6 years in 2001 is 927 girls per thousand boys against 945 recorded in 
1991 Census. The encouraging trend in the sex ratio during 1991- 2000 was marred by the decline of 18 points in the 
sex ratio of children aged 6 years or below.” Having spelt its concern, various effective steps taken by the Ministry 
of	Health	and	Family	Welfare,	Govt.	of	India	have	also	been	conveyed	in	the	affidavit.	It	has	been	stated	that	PNDT	
Act and its rules have been amended and the Act has been made more comprehensive Civil Writ Petition No. 17964 
of 2007 3 and the enforcement authorities have been empowered with the necessary teeth. It was further stated that a 
Central Supervisory Board has been constituted to monitor falling child sex ratio and periodical meetings are being 
held under the chairpersonship of Minister of Health and Family Welfare. 

It was averred that necessary programme to educate, generate awareness and sensitize public opinion makers 
is being carried and necessary expenses for the same are being provided and incurred. It has been further mentioned 
that State Governments have been funded through Rural Child Health Programme for implementation plan 2007-08 
drawn for implementation of various activities under the PNDT Act and to give incentive to birth of girl child. The 
affidavit	also	provides	information	that	sensitization	on	sex	ratio	issue	has	been	made	part	of	the	curriculum	for	
ANM (Auxiliary Nurse Midwife) under National Rural Health Mission scheme. Furthermore, a National Inspection 
and	Monitoring	Committee	has	been	constituted.	The	affidavit	further	states	that	National	Support	and	Monitoring	
Cell consisting of social scientists to evolve mechanism that the actual wrong doers are apprehended, is active. 
Furthermore, an annual report on the implementation of PNDT Act is published and a web- site to inform the public 
about the information and activities undertaken by the Ministry of Health and Family Welfare regarding PNDT 
Act is going to be launched separately. But till now, this information is available on the web-site of Ministry of 
Health and Family Welfare. A toll-free telephone under the PNDT Division of the Ministry, to lodge complaints and 
assess information, is being installed and awareness programme under the scheme “Save the Girl Child Campaign” 
is being propagated. Regarding gender testing kits, it has been stated that Reliance India Mobile was carrying a 
programme “Plan a Baby”, under which tips were given to enhance the probability of bearing a mail child. On the 
issue taken up by Civil Writ Petition No. 17964 of 2007 4 the Ministry, such programme has been discontinued by 
the	mobile	service	provider.	A	perusal	of	the	affidavit	reveals	that	PNDT	Wing	of	the	Ministry	of	Health	and	Family	
Welfare is fully conscious regarding availability of Sex Determination Kits in the grey market and through website 
channels and has drawn a comprehensive plan to block all the sources, from which such kits can be available. The 
affidavit	notices	that	popular	internet	search	engine	‘Google’	was	providing	link	to	sources	of	websites	like	‘www.
GenSelect.com,	www.4-gender-selection.com’,	which	 offer	Sex	Determination	Kits	 for	 small	 fee.	The	 affidavit	
states that all the websites offering the facilities were hosted by private organizations from overseas countries and 
in order to block the offending websites, Union Secretary, Health and Family Welfare has requested the Secretary 
Home to prevail upon the Computer Emergency Response Team (CERT In). The Cabinet Secretariat was also 
approached to convene a meeting of all the concerned Secretaries. Union Department of Health and Family Welfare 
is also contemplating to approach Ministry of Postal and Customs to intercept Sex Determination Kits imported 
from	abroad.	The	 affidavit	 further	 expresses	Government’s	worry	 that	 availability	 of	Gender	Testing	Kits/	 Sex	
Determination Kits through www.pregnancystore.com advertisements has assumed alarming proportion in the 
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country, especially in the elite states of the country like, Delhi and Punjab. It states that this is likely to effect the 
Government’s efforts in curbing female foeticide, containing the declining child sex ratio and ushering in a healthy 
gender ratio in the country. Therefore, to curb availability of such kits, the department had sought the cooperation 
of the Customs Department and had approached Central Board of Excise and Customs, Department of Revenue 
not to allow import of Gender Testing Civil Writ Petition No. 17964 of 2007 5 Kits/ Sex Determination Kits from 
abroad	and	if	any	such	article,	through	any	mode,	is	received,	same	be	intercepted	and	confiscated.	After	filing	of	
the	affidavit,	this	court	had	called	upon	the	Chairman,	Central	Board	of	Excise	and	Customs	to	file	an	affidavit.	An	
affidavit	was	filed	on	behalf	of	the	Chairman,	Central	Board	of	Excise	and	Customs,	Department	of	Revenue,	New	
Delhi.	In	the	affidavit,	it	was	stated	that	the	Director	General	of	Revenue	Intelligence	has	been	asked	to	collect	data	
and identify the import of such kits to enable the Department to take action against them. It was further revealed 
in	the	affidavit	that	the	data	regarding	import	of	Gender	Testing	Kits/	Sex		Determination	Kits	for	the	last	three	
years was gathered and the same does not show import of such kits. To effectively control availability of such kits, 
inter-ministerial	committee	has	also	held	two	meetings.	After	perusal	of	the	affidavits	submitted	before	us	by	the	
concerned	officials,	we	are	satisfied	that	the	officers	of	the	Union	and	the	two	State	Governments	are	conscious	that	
availability of Gender Testing Kits/ Sex Determination Kits will cause harm to the efforts of the Governments to 
propagate, educate, sensitize and cause awareness among the various walks of the society regarding ills of female 
foeticide and therefore, effective adequate steps are being taken to make availability of Gender Testing Kits/ Sex 
Determination Kits scarce. Not only a mandate has been issued against the imports but the various functionaries 
of the Governments are vigilant and making efforts in right earnest to quell import of such kits in the grey market 
and through regulated means. Having expressed our satisfaction, we dispose of present writ petition with the hope 
that	all	the	concerned	officials	of	the	State	Governments	shall	act	in	harmony	and	continue	with	their	strenuous	
Civil Writ Petition No. 17964 of 2007 6 efforts to eliminate availability of Gender Testing Kits/ Sex Determination 
Kits,	so	that	the	laudable	object	and	mission	of	the	Governments	stated	in	their	affidavits	to	curb	female	foeticide	is	
realized. We propose no order as to costs. 

***
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CHAPTER 2

Petitions Challenging Constitutional Validity  
of the Act

The noble Object behind enactment of PCPNDT Act was to 
implement in letter and spirit, a legislation to ban the use of 
pre-conception sex selection techniques and misuse of pre-
natal Diagnostic Techniques for sex selective abortions.  It 
was found necessary by the State to intervene in the matter 
by restricting the individual right of the couple to have a 
child of the sex of their choice in order to prevent a severe 
imbalance in male-female ratio which  isagainst the order 
of nature.  This law was therefore enacted by the State in 
discharge of its duty of upholding the human dignity and the 
welfare of the society, especially of women and children, in 
accordance with the principles enshrined in Article 15 (3) 
of the Constitution of India.  However when it comes to 
deep rooted preference for sons over daughters entrenched 
in the mindset of Indian Society, new ways were sought 
to challenge the Constitutional validity of the Act itself, 
either on the ground that it violates Article 14, as being 
discriminatory against male child or on the ground that it 
violates Article 21 of the Constitution as is restricts couple's 
right to have family of their choice. 
As on today there are two decisions, both of the Bombay 
High Court, in which Constitutional validity of the Act was 
challenged but upheld.  Both the decisions are landmark 
in the way they deal with this most sensitive and socially 
relevant issue. 
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EQUIVALENt CItAtIoNS: 2005 CriLJ 3408, 2005 (3) MhLJ 1131

IN tHE HIGH CoURt oF BoMBAY

Criminal Writ Petition No. 945 of 2005 and Criminal Application No. 3647 of 2005
Decided on 13/06/2005

Vinod Soni and Anr.

-Vs- 

Union of India (UOI)

Hon’ble Judges : V. G. Palshikar and V. C. Daga J.J

A. V. Anturkar i/b Mrs. Vinita V. Bakre Shastry, for Petitioner.

D. M. Salvi for Union of India;

Uday P. Warunjikar with Ms. Varsha Deshpande and Shaila Jadhav for Intervenor.

Ms. P. H. Kantharia – A.P.P. For the State.

Acts/Rules/orders : Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 
– Section 4 and 4(2); Constitution of India – Articles 14 and 21.

CASE SUMMARY
In this case of Vinod Soni -Vs. - Union of India decided on 13/06/2005 the validity of the Act was 

challenged on the ground that the provisions of the Act are violative of Article 21 of the Constitution 
of India.  A very interesting argument was advanced in this case by the Petitioner that the right to 
life guaranteed under Article 21 of the Constitution includes right to personal liberty which in turns 
includes the liberty of choosing the sex of the offspring and to determine the nature of the family.  
Therefore, it was contended that the couple is entitled to undertake any such medical procedure 
which provides for determination or selection of sex.

The High Court however exposed the fallacy of this argument by observing that, “right to 
personal liberty can not be expanded by any stretch of imagination to liberty to prohibit to coming 
into existence of a female or male foetus which shall be for the nature to decide.” After making 
reference to the decisions of the Supreme Court, which explain that Article 21 includes the right to 
food, clothing, decent environment and even protection of cultural heritage, the High Court held that 
“these rights, even if, further expanded to the exremes of the possible elasticity of the provisions of 
Article 21, cannot include right to selection of sex, whether preconception or post-conception.” It was 
observed by the High Court that “this Act is factually enacted to further the right of the child to full 
development as given under Article 21.  A child conceived is, therefore, entitled under Article 21 to 
full development, whatever be the sex of that child.”   Accordingly High Court dismissed the Petition 
by holding that it does not even make a prima facie case for violation of Article 21 of the Constitution. 
(Para 8)

The case leaves one wondering how right to life of a person can be expanded to include 
selection of sex of the child. 

 2 (1)
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JUDGMENt  
Per Hon’ble Mr. Justice V. G. Palshikar J.

1.  By this petition, the petitioners who are married couple, seek to challenge the constitutional validity of 
Preconception and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Act of 1994 (hereinafter 
referred to Sex Selection Act of 1994). The petition contains basically two challenges to the enactment. First, 
it violates Article 14 of the Constitution and second, that it violates Article 21 of the Constitution of India. At 
the time of argument, the learned counsel appearing for the petitioners submitted that he does not press his 
petition in so far as the challenge via Article 14 of the Constitution of India is concerned.

 The case leaves one wondering how right to life of a person can be expanded to include  
(in original - The case leaves one just to wonder how a right to life of a person can expand to put an end to 
the right of another-in this matter -of a female foetus- to be born at all.)

2.  We are, therefore, required to consider the challenge that the provisions of Sex Selection Act of 1994 are 
violative of Article 21 of the Constitution of India. Article 21 reads thus: “Protection of life and personal 
liberty - No person shall be deprived of his life or personal liberty except according to procedure established 
by law.”

3.  This provision of Article 21, according to the learned counsel has been gradually expanded to cover several 
facets of life pertaining to life itself and personal liberties which an individual has, as a matter of his fundamental 
right. Reliance was placed on several judgments of the Supreme Court of India to elaborate the submission 
regarding	expansion	of	right	to	live	and	personal	liberty	embodied	under	Article	21.	in	our	opinion,	firstly	
we deal with protection of life and protection of personal liberty. In so far as protection of life is concerned, 
it must of necessity include the question of terminating a life. This enactment basically prohibits termination 
of life which has come into existence. It also prohibits sex selection at pre conception stage. The challenge 
put in nutshell is that the personal liberty of a citizen of India includes the liberty of choosing the sex of the 
offspring. Therefore he, or she is entitled to undertake any such medicinal procedure which provides for 
determination or selection of sex, which may come into existence after conception. The submission is that 
the right to personal liberty extends to such selection being made in order to determine the nature of family 
which an individual can have in exercise of liberty quaranteed by Article 21. It in turn includes nature of sex 
of that family which he or she may eventually decided to have and/or develop.

4.  Reliance was placed, as already stated, on several judgments of the Supreme Court of India on the enlargement 
of the right embodied under article 21. The right basically deals with protection of life and protection of 
personal liberty. Personal Liberties have been or personal life has been expanded during the passage of 
55 years of the Constitution. It now includes right to pollution free water and air as held in AIR 1991 S.C. 
page 420 It includes right to a reasonable residence for which reliance is placed on a judgment in Shantistar 
Builders v. Narayan Khmalal Totame reported in AIR 1990 S.C. page 630 This right to a reasonable residence 
always postulates right to a reasonable residence on reasonable restrictions and for reasonable price. This right 
cannot be and the Supreme Court’s judgment in 1990 S.C. page 630 does not create a right to a reasonable 
residence in any citizen, free of any cost.

5.  Then reliance is placed on a Supreme Court Judgment in AIR 1989 S.C. page 677 and two earlier decisions 
whereby the Supreme Court has explained Article 21 and the rights bestowed thereby include right to Food, 
clothing, decent environment, and even protection of cultural heritage. These rights even if further expanded 
to the extremes of the possible elasticity of the provisions of Article 21 cannot include right to selection of 
sex whether preconception or post conception.

6.  The Article 21 is now said to govern and hold that it is a right of every child to full development. The enactment 
namely Sex Selection Act of 1994 is factually enacted to further this right under article 21, which gives to 
every child right to full development. A chid conceived is therefore entitled to under Article 21, as held by 
the Supreme Court, to full development whatever be the sex of that child. The determination whether at pre 
conception stage or otherwise is the denial of a child, the right to expantion, or if it can be so expanded right 
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to	come	into	existence.	Apart	from	that	the	present	legislation	is	confined	only	to	prohibit	selection	of	sex	
of the child before or after conception. The tests which are available as of today and which can incidentally 
result in determination of the sex of the child are prohibited. The statement of objects and reasons makes this 
clear. The statement reads as under. “The pre-natal diagnostic techniques like amniocentesis and sonography 
are useful for the detection of genetic or chromosomal disorders or congenital malformations or sex linked 
disorders.”

 Then para 4 reads thus:

 “Accordingly, it is proposed to amend the aforesaid Act with a view to banning the use of both sex selection 
techniques prior to conception as well as the misuse of pre-natal diagnostic techniques for sex selective 
abortions	 and	 to	 regulate	 such	 techniques	with	 a	view	 to	 ensuring	 their	 scientific	use	 for	which	 they	are	
intended.”

7.  It will thus be observed that the enactment proposes to control and ban the use of this selection technique both 
prior to conception as well as its misuse after conception and it does not totally ban these procedures or tests. If 
we notice provisions of section 4 of the Act it gives permission in when any of these tests can be administered. 
Sub section 2 says that no prenatal diagnostic techniques can be conducted except for the purposes of detection 
of any of the (1) chromosomal abnormalities, (2) genetic metabolic diseases, (3) heamoglobinopathies, (4) 
sex-linked genetic diseases, (5) congenital anomalies and (6) any other abnormalities or diseases as may be 
specified	by	the	Central	Supervisory	Board.	Thus,	the	enactment	permits	such	tests	if	they	are	necessary	to	
avoid abnormal child coming into existence.

8.  Apart from that such cases are permitted as mentioned in sub clause 3 of section 4 where certain dangers to 
the	pregnant	woman	are	noticed.	A	perusal	of	those	conditions	which	are	five	and	which	can	be	added	to	the	
four, existence on which is provided by the Act. It will therefore be seen that the enactment does not bring 
about total prohibition of any such tests. It intends to thus prohibit user and indiscriminate user of such tests to 
determine the sex at preconception stage or post conception stage. The right to life or personal liberty cannot 
be expanded to mean that the right of personal liberty includes the personal liberty to determine the sex of 
a child which may come into existence. The conception is a physical phenomena. It need not take place on 
copulation of every capable male and female. Even if both are competent and healthy to give birth to a child, 
conception need not necessarily follow. That being a factual medical position, claiming right to choose the 
sex of a child which is come into existence as a right to do or not to do something which cannot be called a 
right. The right to personal liberty cannot expand by any stretch of imagination,to liberty to prohibit coming 
into existence of a female foetus or male foetus which shall be for the Nature to decide. To claim a right to 
determine the existence of such foetus or possibility of such foetus come into existence, is a claim of right 
which may never exist. Right to bring into existence a life in future with a choice to determine the sex of 
that life cannot in itself to be a right. In our opinion, therefore, the petition does not make even a prima facie 
case for violation of Article 21 of the Constitution of India. Hence it is dismissed. In view of the fact that the 
petition itself is rejected, the application for intervention is also rejected.

***
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EQUIVALENt CItAtIoNS: 2007 (9) LJSOFT (URC) 2, AIR 2008 Bom 29

IN tHE HIGH CoURt oF BoMBAY

Writ Petition No. 2777 of 2005
Decided on 06/09/2007

Mr. Vijay Sharma and others

-Vs- 

Union of India (UOI)

Hon’ble Judges :  Swatanter Kumar C.J. & Hon’ble Smt. Ranjana Desai J.

Appearances :

Ms. Ratna Bhargavan for the petitioners.

Ms. Jyostna Pandhi with Mr. Mandar Goswavi for respondents 1 and 2.

Mr. Uday Warunjikar for the Intervenor.

Acts/Rules/orders: Pre-Conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 
1994 _ Section 2, 3-A, 4(5), 6(c) (As amended by Amendment Act, 2002) _ Constitutional validity of _ Medical 
Termination of Pregnancy Act, 1997 _ Section 3(2) _ Constitution of India, 1950 _ Article 14, 226 _ Prohibition of 
sex selection _ Regulation of pre-natal diagnostic techniques _ Principle of equality of law.

CASE SUMMARY 

In another Writ Petition filed under Article 226 of the Constitution of India, by one Mr. Vijay 
Sharma and others, validity of the Act was challenged on the ground that it violates principle of 
'equality of law' enshrined in Article 14 of the Constitution of India.  Petitioners were a married 
couple having two female children and were desirous of having a male child. According to them, by 
doing so, they could then enjoy the love and affection of both, son and daughter and their daughters 
can enjoy the company of their own brother while growing up.     According to them, couples who 
are already having children of one sex should be allowed to make use of the pre-natal diagnostic 
techniques at pre-conception stage to have the child of opposite sex.  It was further argued that 
under the provisions of the Medical Termination of Pregnancy Act, 1972 (MTP Act), termination of 
pregnancy is allowed under certain circumstances hence there is no reason to impose a blanket ban 
on determination of sex at preconception stage.   An innovative plea was raised to the effect that, if 
anguish caused by unwanted pregnancy is recognized as ground for termination of the pregnancy 
under MTP Act, why under PCPNDT Act anguish caused to a mother who conceives a female or 
male child for the second or third time is not considered and thus there is discrimination between two 
women situated in similar position and hence Act violates Article 14 of the Constitution.

 2 (2)
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The Hon'ble Judges of the High Court, after elaborately dealing with the Object, Reasons and 
Provisions of the Act, held that there can be no comparison between the two legislations – viz., MTP 
Act and PCPNDT Act. The object of both the Acts differ.  MTP Act does not deal with sex selection 
before or after conception. Anguish of a mother who does not want to bear a child of a particular 
sex can not be equated with a mother who wants to terminate the pregnancy not because of the 
sex of child but for other circumstances. Thus by process of comparative study, the High Court held 
that provisions of the Act can not be called as discriminatory and hence violative of Article 14 of the 
Constitution. (Para 17)

The High Court had in this case taken note of the frightening figure showing imbalance in sex 
ratio in various parts of India and expressed its concern for the same.  The High Court was also aghast 
at the shocking arguments in the Petition proclaiming that if the country is economically and socially 
backward, it is better that female children are not born.  The court has, in its strong and harsh words 
held that, “such tendency affects the dignity of women. It undermines their importance.  It insults and 
humiliates womanhood.  It violates woman's right to life.   Sex selection is therefore against the spirit 
of the law and Constitution.”  Thus rejecting all the challenges raised to the Constitutional validity 
of the Act, the court dismissed the Petition and directed the State to take all expeditious steps to 
prevent misuse of the diagnostic techniques .(Para 19 & 20)

The entire judgment the High Court must be read from start to finish.  It makes out a strong 
case for upholding the validity the Act.   

Case Law Referred :

1. Vinod Soni & Anr. v. Union of India & Ors. 2005 (7) LJSOFT 19 : 2005 (3) MLJ 1131 (Para 2).

2. Centre for Enquiry Into Health & Allied Themes (Cehat) and Ors. v. Union of India & Ors. 2003 (8) SCC 398 
(Para 27).

3. State of Tamil Nadu and Ors. v. Ananthi Ammal & Ors. AIR 1995 SC 2114 (Para 5).

JUDGMENt 
Smt. Ranjana Desai, J.

1.	 In	 this	 petition	 filed	 under	Article	 226	 of	 the	 Constitution	 of	 India,	 the	 petitioners	 have	 challenged	 the	
constitutional validity of sections 2, 3-A, 4(5) and 6(c) of the Pre-Conception and Pre-natal Diagnostic 
Techniques (Prohibition of Sex Selection) Act, 1994 (for short, “the said Act”) as amended by The Pre-
natal Diagnostic Techniques (Regulation and Prevention of Misuse) Amendment Act, 2002 (for short, “the 
Amendment Act, 2002”).

2. Before dealing with the contentions raised in the petition, it must be stated that challenge to the constitutional 
validity of the said Act on the ground of violation of Article 21 of the Constitution of India has been rejected 
by this Court in Vinod Soni & Anr. v. Union of India & Ors., 2005 (7) LJSOFT 19 : 2005 (3) MLJ 1131. 
It is not open to the petitioners to raise the same challenge again. We shall, therefore, only deal with the 
petitioners’ contention that the said Act violates the principle of equality of law enshrined in Article 14 of the 
Constitution of India.

3. The petitioners are a married couple having two female children. It is their case as disclosed in the petition 
that they are desirous of expanding their family provided they are in a position to select the sex of the child. It 
is obvious from the petition that the petitioners are desirous of having a male child. According to them, they 
can then enjoy the love and affection of both, son and daughter simultaneously and their existing children can 
enjoy the company of their own brother while growing up if they are allowed to select sex of their child and 
have a son. The petitioners have approached various clinics for treatment for the selection of the sex of the 
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foetus by pre-natal diagnostic techniques. However, all clinics have denied treatment to them on the ground 
that it is prohibited under the said Act.

4. According to the petitioners, they have no intention to misuse the pre-natal diagnostic techniques. They 
contend	that	they	are	financially	sound	and	capable	of	looking	after	and	bringing	up	one	more	child.	They	
cannot be treated on par with other couples, who in order to have a male child, indulge in sex selective 
abortion. The provisions of the said Act cannot be made applicable without distinction. According to the 
petitioners, they only want to balance their family. They contend that a married couple, who is already having 
child belonging to one sex should be permitted to make use of the pre-natal diagnostic techniques to have a 
child of the sex which is opposite to the sex of their existing child. In fact, ideal ratio of females to males can 
be maintained if the pre-natal diagnostic techniques are allowed to be used. Burden of the song is that couples 
who are already having children of one sex should be allowed to have a child of the sex opposite to the sex 
of their existing children by use of the pre-natal diagnostic techniques at pre-conception stage.

5. We have heard Ms. Ratna Bargavan, the learned counsel appearing for the petitioners. The contentions raised 
in	the	petition	and	in	the	affidavit	in	reply	of	petitioner	1	and	the	contentions	raised	in	the	court	by	the	learned	
counsel for the petitioners can be summed up as under :

(a)  The provisions of the said Act cannot be made applicable without any distinction. Couples who have a 
male or a female child should be allowed to make use of the pre-natal diagnostic techniques to have a 
child of the sex opposite to the sex of their existing child to balance their family. Such couples cannot 
be treated on par with couples who choose the sex of foetus in order to have a male child leading to 
imbalance in male to female ratio. The unconstitutionality of the said Act is visible to the class of 
couples who are already having child/children of one sex.

(b)  The Objects and Reasons of the Medical Termination of Pregnancy Act, 1997 (for short, “MTP Act”) 
read with section 3(2)(I) thereof permit termination of pregnancy of a woman by a registered medical 
practitioner if the pregnancy would involve risk to the life of the pregnant woman or grave injury to 
her physical or mental health. Explanation II to section 3 states that where any pregnancy occurs as a 
result of failure of any devise or method used by any married woman or her husband for the purpose 
of limiting the number of children, anguish caused by such unwanted pregnancy may be presumed to 
constitute a grave injury to the mental health of the pregnant woman. However, under the said Act, a 
woman having children of the same sex is not allowed to use the pre-natal diagnostic techniques to 
have children of the opposite sex. The legislature has not taken into consideration the fact that having a 
child of the same sex as that of the existing child/children also causes grave mental injury to a woman. 
Whereas MTP Act allows abortion in case a child is conceived on account of any failure of device used 
by the couple for the purpose of limiting the number of children on the ground that anguish caused 
by such pregnancy may be presumed to constitute a grave injury to the mental health of the pregnant 
woman, while enacting the said Act the legislature has not considered what anguish would be caused 
to a prospective mother who conceives a female child or a male child for the second or third time. The 
legislature has not appreciated that such anguish must also be termed as grave injury to the mental 
health of the prospective mother. Thus, there is discrimination between women situated in similar 
position. The said Act, therefore, violates Article 14 of the Constitution of India. The MTP Act and the 
said Act are Central Acts. If by one statute certain rights are conferred upon a prospective mother, the 
same cannot be denied to a prospective mother by another statute originating from the same source. 
For this proposition, reliance is placed on the judgment of the Supreme Court in State of Tamil Nadu 
and Ors. v. Ananthi Ammal & Ors., AIR 1995 SC 2114.

(c) Under the MTP Act, termination of pregnancy is allowed under certain circumstances. Foeticide is 
sanctioned under certain circumstances. However, by sex selection before conception with the help 
of the pre-natal diagnostic techniques, sex of the child is determined by choosing the male/female 
chromosome before fertilization and the fertilized egg is inserted in the womb of the mother. This does 
not lead to foeticide. There is, therefore, no reason to impose a blanket ban on the use of the prenatal 
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diagnostic techniques.

(d) Under the said Act, the use of the pre-natal diagnostic techniques is permitted under certain conditions 
by registered institutions. The words ‘certain conditions’ should be interpreted in such a manner that 
inherent uncertainty existing in section 2 of the Amendment Act, 2002 and sections 3A, 4(5) and 6(c) 
of the said Act as inserted by the Amendment Act, 2002 is removed and the possible hardship of the 
couples who are already having one child can be avoided by permitting them to have child of the sex 
opposite to the sex of their existing child.

(e)  The intention of the legislature to regulate and prevent misuse of the pre-natal diagnostic techniques 
is evident from the fact that the title of the Amendment Act, 2002 contains the words “Regulation and 
Prevention of Misuse”. These words replace the words “Prohibition of Sex Selection” used in the said 
Act. The intention of the legislature was to regulate and prevent misuse of the pre-natal diagnostic 
techniques and not a blanket prohibition thereof.

(f)  The pre-natal diagnostic techniques can be used to achieve positive result I.e. To attain an ideal male 
to female ratio. Due to the stringent provisions of the said Act, the pre-natal diagnostic techniques are 
used by doctors and couples in hasty and hush hush manner which is likely to affect the mindset of 
prospective mothers. Fertility clinics have spwaned all over where couples who do not have children 
are taking treatment to get the child of their choice. Such misuse needs to be prevented by providing 
for an exception whereby only couples who have a child can be allowed to choose the sex of the second 
child provided the child they propose to have is of the sex opposite to the sex of their existing child.

(g)		 Section	31-A	of	the	said	Act	provides	that	the	Central	Government	may	publish	an	order	in	the	Official	
Gazette	within	3	years	from	the	commencement	of	the	said	Act	for	removal	of	difficulties	if	any,	in	
giving	effect	to	the	provisions	of	the	said	Act.	The	difficulties	of	the	couples	having	one	child	need	to	
be taken into account. It is, therefore, necessary for the Central Government to publish the necessary 
order	in	the	Official	Gazette	and	bring	about	necessary	amendment	in	the	said	Act.

6. Strong exception is taken to the submissions of the petitioners’ counsel and the contentions raised by the 
petitioners,	 by	 the	 learned	 counsel	 for	 the	 respondents.	Affidavit	 in	 reply	 is	 filed	 by	Ms.	 Sushma	Rath,	
Under Secretary, Ministry of Health & Family Welfare and by Versha Deshpande, a Social Worker, whose 
intervention is allowed by this court considering the importance of the issues involved in this petition.

7. It is necessary to quote section 2 of the Amendment Act, 2002 and sections 3-A, 4(5) and 6(c) of the said Act 
as inserted by the Amendment Act since the constitutional validity of the said provisions is under challenge. 
Section 2 of the Amendment Act, 2002 reads thus:

“2.  Substitution of long title. - In the Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994 (hereinafter referred to as the principal Act), for the long title, the following long 
title shall be substituted, namely :-

 An Act to provide for the prohibition of sex selection, before or after conception, and for regulation 
of pre-natal diagnostic techniques for the purposes of detecting genetic abnormalities or metabolic 
disorders or chromosomal abnormalities or certain congenital mal-formations or sex-linked disorders 
and for the prevention of their misuse for sex determination leading to female foeticide and for matters 
connected therewith or incidental thereto.”

 Sections 3-A, 4(5) and 6(c) of the said Act read thus:

“3.  Regulation of Genetic Counselling Centres, Genetic Laboratories and Genetic Clinics. - On and from 
the commencement of this Act,

(1) xxx xxx xxx

(2) xxx xxx xxx
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(3) xxx xxx xxx

(3A.		 Prohibition	of	sex	selection.	No	person,	including	a	specialist	or	a	team	of	specialists	in	the	field	of	
infertility, shall conduct or cause to be conducted or aid in conducting by himself or by any other 
person,	sex	selection	on	a	woman	or	a	man	or	on	both	or	on	any	tissue,	embryo,	conceptus,	fluid	or	
gametes derived from either or both of them).

(4) Regulation of pre-natal diagnostic techniques. - On and from the commencement of this Act,

(1) xxx xxx xxx

(2) xxx xxx xxx

(3) xxx xxx xxx

(4) xxx xxx xxx

(5) no person including a relative or husband of a woman shall seek or encourage the conduct of any sex-
selection technique on her or him or both.

(6) Determination of sex prohibited. On and from the commencement of this Act,

(a) xxx xxx xxx

(b) xxx xxx xxx

(c) no person shall, by whatever means, cause or allow to be caused selection of sex before or after 
conception.”

8.	 It	is	necessary	to	first	deal	with	the	submission	that	the	use	of	the	words	“Regulation	&	Prevention	of	Misuse”	
in the Amendment Act, 2002 is indicative of the legislative intent only to regulate and prevent misuse because 
these words substitute the words “Prohibition of Sex Selection” in the said Act. This, in our opinion, is a 
totally fallacious argument. The title of the earlier Act was the Pre-natal Diagnostic Techniques (Regulation 
and Prevention of Misuse) Act, 1994 (for short, “the 1994 Act”). It’s long title prior to its amendment by the 
Amendment Act, 2002 was as under :

“1.  Substituted by the Prenatal Diagnostic Techniques (Regulation and Prevention of Misuse) Amendment 
Act, 2002 (14 of 2003), S.2, for long title (w.e.f. 1422003). Prior to its substitution, long title read as 
under:-

 An Act to provide for the regulation of the use of pre-natal diagnostic techniques for the purpose 
of detecting genetic or metabolic disorders or chromosomal abnormalities or certain congenital mal-
formations or sex linked disorders and for the prevention of the misuse of such techniques for the 
purpose of pre-natal sex determination leading to female foeticide; and, for matters connected therewith 
or incidental thereto.”

 By the Amendment Act, 2002, it was substituted by the following long title :

 “An Act to provide for the prohibition of sex selection, before or after conception, and for regulation 
of pre-natal diagnostic techniques for the purposes of detecting genetic abnormalities or metabolic 
disorders or chromosomal abnormalities or certain congenital malformations or sex-linked disorders 
and for the prevention of their misuse for sex determination leading to female foeticide and for matters 
connected therewith or incidental thereto.”

9. By the Amendment Act, 2002, the 1994 Act I.e. The Pre-natal Diagnostic Techniques (Regulation & Prevention 
of Misuse) Act was renamed as the said Act I.e. The Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection) Act, 1994. The Statement of Objects and Reasons of the Amendment Act, 2002 
must be quoted. It reads thus:

 “Amendment Act 14 of 2003 – Statement of Objects and Reasons. - The Pre-natal Diagnostic Techniques 
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(Regulation and Prevention of Misuse) Act, 1994 seeks to prohibit prenatal diagnostic techniques for 
determination of sex of the foetus leading to female foeticide. During recent years, certain inadequacies and 
practical	difficulties	in	the	administration	of	the	said	Act	have	come	to	the	notice	of	the	Government,	which	
has necessitated amendments in the said Act.

2) The pre-natal diagnostic techniques like amniocentesis and sonography are useful for the detention of 
genetic or chromosomal disorders or congenital malformations or sex linked disorders, etc. However, 
the amniocentesis and sonography are being used on a large scale to detect the sex of the foetus and 
to terminiate the pregnancy of the unborn child if found to be female. Techniques are also being 
developed to select the sex of child before conception. These practices and techniques are considered 
discriminatory to the female sex and not conducive to the dignity of the women.

3) The proliferation of the technologies mentioned above may, in future, precipitate a catastrophe, in the 
form of severe imbalance in male-female ratio. The State is also duty bound to intervene in such matters 
to uphold the welfare of the society, especially of the women and children. It is, therefore, necessary to 
enact and implement in letter and spirit a legislation to ban the pre-conception sex selection techniques 
and the misuse of pre-natal diagnostic techniques for sex-selective abortions and to provide for the 
regulation of such abortions. Such a law is also needed to uphold medical ethics and initiate the process 
of regulation of medical technology in the larger interests of the society.

4) Accordingly, it is proposed to amend the aforesaid Act with a view to banning the use of both sex 
selection techniques prior to conception as well as the misuse of pre-natal diagnostic techniques for 
sex	selective	abortions	and	to	regulate	such	techniques	with	a	view	to	ensuring	their	scientific	use	for	
which they are intended.

5) The Bill seeks to achieve the aforesaid objects.”

10. The Statement of Objects and Reasons of the Amendment Act, 2002 therefore clearly indicates that the 
legislature was alarmed at the severe imbalance created in the male to female ratio on account of rampant 
use of the pre-natal diagnostic techniques made to detect sex of the foetus and to terminate the pregnancy of 
the unborn child if found to be female. The legislature took note of the fact that certain techniques are being 
developed whereby even at pre-conception stage, sex of the child can be selected and, therefore, the title of the 
1994 Act was amended to include the words “Pre-conception” and “(Prohibition of Sex Selection)” in it. The 
legislature categorically stated that there was a need to ban pre-conception sex selective techniques and made 
it clear that the 1994 Act was sought to be amended with a view to banning the use of sex selection techniques 
prior to conception as well as misuse of pre-natal diagnostic techniques for sex selective abortions.

11. A look at certain important provisions of the said Act persuade us to reject the submission of the petitioners 
that the legislative intent is to only regulate the use of the said pre-natal diagnostic techniques. “Pre-natal 
diagnostic	procedures”	are	defined	under	 section	2(1)	of	 the	 said	Act	as	all	gynaecological	or	obstetrical	
or	medical	procedures	such	as	ultrasonography,	foetoscopy,	taking	or	removing	samples	of	amniotic	fluid,	
chorionic	villi,	embryo	blood	or	any	other	tissue	or	fluid	of	a	man	or	of	a	woman	before	or	after	conception,	
for being sent to a Genetic Laboratory or Genetic Clinic for conducting any type of analysis or pre-natal 
diagnostic tests for selection of sex before or after conception.

12.	 ”Pre-natal	diagnostic	 test”	 is	defined	under	section	2(k)	of	 the	said	Act	as	ultrasonography	or	any	 test	or	
analysis	of	amniotic	fluid,	chorionic	villi,	blood	or	any	 tissue	or	fluid	of	a	pregnant	woman	or	conceptus	
conducted to detect genetic or metabolic disorders or chromosomal abnormalities or congenital anomalies or 
haemoglobinopathies or sex-linked diseases.

13.	 Section	 2(j)	 defines	 pre-natal	 diagnostic	 techniques.	 It	 states	 that	 pre-natal	 diagnostic	 techniques	 include	
all pre-natal diagnostic procedures and pre-natal diagnostic tests. Pre-natal diagnostic techniques (for 
convenience, hereinafter referred to as “the said techniques”) can detect the sex of the foetus. Section 3-A 
prohibits	sex	selection	on	a	woman	or	a	man	or	on	both	of	them	or	on	any	tissue	embryo,	conceptus,	fluid	or	
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gametes derived from either or both of them and section 4 regulates use of the said techniques. Section 4(2) 
states that the said techniques shall not be conducted except for the purpose of detection of (I) chromosomal 
abnormalities; (ii) genetic metabolic diseases; (iii) heamoglobinopathies; (iv) sex linked genetic diseases; (v) 
congenital	anomalies	or	any	other	abnormalities	or	diseases	as	may	be	specified	by	the	Central	Supervisory	
Board	that	too	on	fulfillment	of	any	of	the	conditions	laid	down	in	sub-section	3.	Thus	the	said	techniques	
are to be used only to detect abnormalities in the foetus and not for sex-selection or sex-selective abortions. 
Section 5(2) states that no person including the person conducting pre-natal procedures shall communicate to 
the pregnant woman concerned or her relatives or any other person the sex of the foetus by words, signs or 
in any other manner. Section 6(c) prohibits determination of sex by stating that no person shall, by whatever 
means, cause or allow to be caused selection of sex before or after conception.

14. Under the said Act machinery is created to ensure that there is no sex selection at pre-conception stage or 
thereafter and there is no pre-natal determination of sex of foetus leading to female foeticide. Therefore, the 
submission that the use of the said techniques is only intended to be regulated, must be rejected.

15. The challenge on the ground of violation of Article 14 rests on the comparison between the said Act and 
the MTP Act which are Central Acts. In our opinion, the object of both the Acts and the mischief they seek 
to prevent difer. They cannot be compared to canvass violation of Article 14. We have already quoted the 
Statement of Objects and Reasons of the Amendment Act, 2002. What it seeks to ban is pre-conception sex 
selection techniques and use of pre-natal diagnostic techniques for sex-selective abortions. Having taken 
note of the alarming imbalance created in male to female ratio and steep rise in female foeticide legislature 
has amended the Act of 1994. It, inter alia, prohibits sex selection on a woman or a man or on both or on any 
tissue,	embryo,	conceptus,	flued	or	gamets	derived	from	either	or	both	of	them.	It	prohibits	any	person	to	
cause or allowed to be caused selection of sex before or after conception.

16. The MTP Act is an Act to provide for the termination of certain pregnancies by registered medical practitioners 
and for matters connected therewith or incidental thereto. Statement of Objects and Reasons of the MTP Act 
indicates that it concerns itself with the avoidable wastage of the mother’s health, strength and sometimes 
life. It seeks to liberalize certain existing provisions relating to termination of pregnancy as a health measure 
– when there is danger to the life or risk to physical or mental health of the woman, on humanitarian grounds 
– such as when pregnancy arises from a sex crime like rape or intercourse with a mentally ill woman, etc. 
and eugenic grounds – where there is substantial risk that the child, if born, would suffer from deformities 
and diseases. It does not deal with sex selective abortion after conception or sex selection before or after 
conception.

17. It is true that under section 3(2) of the MTP Act, when two registered medical practitioners form an opinion 
that continuance of the pregnancy would involve a risk to the life of the pregnant woman or grave injury 
to her physical or mental health, pregnancy can be terminated and, under Explanation II thereof, where any 
pregnancy occurs as a result of a failure of a devise used by the couple for the purpose of limiting the number 
of children, the anguish caused by such unwanted pregnancy is presumed to constitute a grave injury to the 
mental health of the woman. It must be remembered that termination of pregnancy under the MTP Act is not 
prompted because of the unwanted sex of the foetus. It could be a male or a female foetus. The MTP Act 
does not deal with sex selection. The petitioners want to equate the situation of a prospective mother under 
the MTP Act with the prospective mother under the said Act. They contend that anguish caused to a woman 
who is carrying a second or third child of the same sex as that of her existing children and who is desirous 
of having a child of the opposite sex also constitutes a grave injury to her mental health. According to the 
petitioners, this aspect has been overlooked by the legislature. They contend that an exception ought to have 
been carved out for such women.

 It is their contention that inasmuch as both these Acts are Central Acts and deal with prospective mothers if by 
MTP Act certain rights are conferred on a prospective mother, the same cannot be denied to the prospective 
mother by the said Act. We are unable to accept this submission. Apart from the fact that both the Acts operate 
in	different	fields	and	have	different	objects	acceptance	of	 the	 submissions	of	 the	 learned	counsel	would	
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frustrate the object of the said Act. A prospective mother who does not want to bear a child of a particular sex 
cannot be equated with a mother who wants to terminate the pregnancy not because of the foetus of the child 
but because of other circumstances laid down under the MTP Act. To treat her anguish as injury to mental 
health is to encourage sex selection which is not permissible. Therefore, by process of comparative study, the 
provisions of the said Act cannot be called discriminatory and, hence, violative of Article 14.

18. It is well settled that when a law is challenged as offending against the guarantee enshrined in Article 14, the 
first	duty	of	the	court	is	to	examine	the	purpose	and	the	policy	of	the	Act	and	then	to	discover	whether	the	
classification	made	by	the	law	has	a	reasonable	relation	to	the	object	which	the	legislature	seeks	to	obtain.	The	
purpose or object of the Act is to be ascertained from an examination of it’s title, preamble and provisions. We 
have done that exercise in the preceding paragraphs and we are of the considered opinion that the said Act 
does not violate the equality clause of the Constitution.

19.	 Our	attention	is	drawn	to	the	frightening	figures	which	show	the	imbalance	in	male	to	female	ratio	in	various	
parts	of	India.	Ms.	Sushma	Rath,	Under	Secretary,	Ministry	of	Health	&	Family	Welfare	has	in	her	affidavit	
in	reply	stated	that	there	is	a	considerable	decline	in	the	number	of	female	children	and	the	financially	sound	
areas	of	Punjab,	Haryana	and	Delhi	are	worst	affected.	Ms.	Versha	Deshpande	has	in	her	affidavit	stated	that	
the percentage of female children is on the decline in Maharashtra. The booklet titled “missing” published by 
the Ministry of Health & Family Welfare on which reliance is placed by respondent 1 makes an interesting 
reading. It captures the decline in the number of girls as compared to boys in India. It is necessary to quote 
two paragraphs fr om the same, which have caused great distress to us.

“The sex ratio at birth is slightly favourable to boys. This means that more boys are born as compared to girls. This 
is a natural phenomenon. The sex ratio at birth is usually between 940-950 girls per 1000 boys. The child 
sex ratio is calculated as number of girls per 1000 boys in the 0-6 years age group. In India, however, the 
1991 Census reported a child sex ratio of 945 girls per 1000 boys which further declined to 927 during 2001 
Census. Over the years, this ratio has fallen from 976 in 1961 to 964 in 1971, and 962 in 1981. A stage may 
soon	come	when	it	would	become	extremely	difficult,	if	not	impossible,	to	make	up	for	the	missing	girls.	
Society needs to recognise this discrimination : girls have a right to live just as boys do. Moreover, missing 
numbers of either sex, and the resulting imbalance, can destroy the social and human fabric as we know it.”

 “In States such as Haryana, Punjab, Delhi and Gujarat, this ratio has declined to less than 900 girls per 1000 
boys. 70 districts in 16 States and Union Territories have recorded a more than 50 point decline in the child 
sex ratio during the decade 1991-2001. The ratio stands at a mere 770 in Kurukshetra district of Haryana, 814 
in Ahmedabad, and 845 in the South West district of Delhi – even though these regions are amongst the most 
prosperous in the country.”

20. That there is decline in the number of girls is not seriously disputed by the petitioners. According to them, the 
imbalance is caused by the couples who have no children and who by using the said techniques choose male 
child. In our opinion, no such distinction is permissible. It cannot be denied that in India there is strong bias 
in favour of a male child. Various causes have led to this preference. It is felt that son carries the name of the 
family forward and only he can perform religious rites at the time of cremation of the parents. Sons are said 
to provide support in the old age. Several socio-economic and cultural factors are responsible for this craving 
for	a	son.	It	is	unfortunate	that	people	should	still	be	under	the	influence	of	such	outdated	notions.	As	long	as	
such notions exist, the girl child will always be unwanted because it is felt that she brings with her the burden 
of dowry. These hard realities will have to be kept in mind while dealing with the challenge raised to the 
constitutional validity of a statute which tries to ban sex selection before or after pre-conception and misuse 
of the said techniques leading to sex selective abortions. None can be allowed to use the said techniques for 
sex	selection.	The	justification	offered	by	the	petitioners	is	totally	unacceptable	to	us.

21. Certain averments made in the petition are shocking and they reinforce our conclusion that the challenge to 
the said Act must be thrown overboard. Ground (g) reads as under :
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 “(g) If the country is not advanced socially and economically to accept a female child, it is better such 
children are not born. The highly advanced treatment should be accepted and utilized for achieving positive 
mindset.”

 Ground (m) reads as under :

 “(m)As long as the patriarchal system exists the craving for a male child is likely to be there and one cannot 
erase the said issue from the mindset of the people. Hence, it is necessary to balance the family with a male 
and	female	child	if	financial	social	and	other	circumstance	permits.”

22. The petitioners have boldly proclaimed that if the country is not economically and socially advanced, it is 
better that female children are not born. Patriarchal system is the answer for the craving for a male child. If 
patriarchal system or economic and social backwardness is responsible for female foeticide, efforts should be 
made to rectify the system and improve the socioeconomic status of the society. But this court cannot accept 
it as a fate accompli, permit an abject surrender to it and allow sex selection or misuse of the said techniques 
leading to female foeticide. The petitioners’ case that the use of the said techniques can result in obtaining 
equal	male	to	female	ratio	is	nullified	by	their	own	averments.	We	have	no	doubt	that	if	the	use	of	the	said	
techniques for sex selection is not banned, there will be unprecedented imbalance in male to female ratio 
and that will have disastrous effect on the society. The said Act must, therefore, be allowed to achieve its 
avowed object of preventing sex selection. In our opinion, the provisions of the said Act which are sought to 
be declared unconstitutional are neither arbitrary nor unreasonable and are not violative of Article 14.

23. It is then submitted that by sex selection before conception with the help of the said techniques, sex of the 
child is determined by using male/female chromosome before fertilization and the fertilized egg is inserted 
in the womb of the mother. There is, therefore, no foeticide and, hence, it is not necessary to impose any ban 
on the said techniques.

24. It is not possible to accept this submission. Techniques like sonography which are useful for the detection of 
genetic or chromosomal disorders or congenital malformations are being used to detect the sex of the foetus 
and to terminate the pregnancy in case the foetus is female. Similarly, pre-conception sex selection techniques 
which have now been developed make sex selection before conception possible. If prior to conception by 
choosing male or female chromosome sex of the child is allowed to be determined and fertilized egg is 
allowed to be inserted in the mother’s womb that would again give scope to choose male child over female 
child. In such cases, even if it is assumed that there is no female foeticide, indirectly the same result is 
achieved. The whole idea behind sex selection before pre-conception is to go against the nature and secure 
conception of a child of one’s choice. It can prevent birth of a female child. It is as bad as foeticide. It will also 
result in imbalance in male to female ratio. The argument that sex selection at pre-conception is an innocent 
act must, therefore, be rejected.

25.	 We	have	so	far	laid	stress	on	the	possibility	of	severe	imbalance	in	male	to	female	ratio	on	account	of	artificial	
reduction in the number of female children caused by the use of the said techniques. But there is yet another 
and more important fact of this problem. That society should not want a girl child; that efforts should be made 
to prevent the birth of a girl child and that society should give preference to a male child over a girl child 
is a matter of grave concern. Such tendency offends dignity of women. It undermines their importance. It 
violates woman’s right to life. It violates Article 39(e) of the Constitution which states the principle of state 
policy that the health and strength of women is not to be abused. It ignores Article 51A(e) of the Constitution 
which states that it shall be the duty of every citizen of India to renounce practices derogatory to the dignity of 
women. Sex selection is therefore against the spirit of the Constitution. It insults and humiliates womanhood. 
This is perhaps the greatest argument in favour of total ban on sex selection.

26. We are of the considered opinion that the provisions of the said Act as amended by the Amendment Act, 2002 
are clear, unambiguous and in tune with their avowed object. There is no uncertainty in any of the provisions 
as alleged in the petition. Therefore, it is not necessary for the Central Government to issue any order in the 
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Official	Gazette	under	section	31-A	of	the	said	Act	for	removal	of	difficulties	on	the	grounds	stated	in	the	
petition. This submission of the petitioners is, therefore rejected.

27. The petitioners have made a grievance that in fertility clinics which have spwaned all over, there is a misuse 
of the said techniques. It is contended that in the said clinics, the couples who do not have children are taking 
treatment to get a child of their choice. In Centre for Enquiry Into Health & Allied Themes (Cehat) and Ors. 
v. Union of India & Ors. 2003 (8) SCC 398, a grievance was made by a Non Governmental organization that 
the provisions of the said Act are not properly implemented. After considering this grievance, the Supreme 
Court has noted that it has already issued directions to secure compliance of the provisions of the said 
Act. The Supreme Court has issued further directions to the Central Government, State Government and 
Union Territories to ensure compliance of its earlier directions. If the said directions are followed, proper 
implementation of the said Act would be secured. Though the petitioners have alleged misuse of the said 
techniques, no particulars of the misuse have been given. In any case, it is the duty of the respondents to 
ensure that the provisions of the said Act are properly implemented. The respondents will have to abide by 
the directions of the Supreme Court. We, therefore, direct the respondents to abide by the directions issued by 
the Supreme Court and take all expeditious steps to prevent the misuse of the said techniques.

28. In the view that we have taken, the petition will have to be dismissed and is accordingly dismissed.

***
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CHAPTER 3

Cases involving procedural issues under the Act

Cases involving procedural issues 
under the Act are few and far in 
between.   Majority of them pertain 
to cancellation of registration of 
the Sonography clinic or of seal and 
seizure of the sonography machines 
on account of their misuse.  The 
challenge to this action of the State, 
in below mentioned  cases, is mainly 
on the ground that procedural 
formalities are not complied with 
by the State Authority in taking 
such drastic action which has the 
effect of preventing the Petitioners 
from carrying on their professional 
activities and there by affecting 
their Constitutional right of earning 
their livelihood.
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CItAtIoNS : AIR 2005 Bom 26, 2005 (1) BomCR 595, (2005) 107, BOMLR 737

IN tHE HIGH CoURt oF BoMBAY

Writ Petition No. 5295 of 2003
Decided on 17/09/2004

M/s Malpani Infertility Clinic Pvt. Ltd. & Others 

-Vs- 

Appropriate Authority,  PNDT Act & Others

Hon’ble Judges :  H. L. Gokhale  &  Smt. Justice Nishita Mahtre, J.J

Anil V. Anturkar, for Petitioners.

A. Y. Sakhare with M.D. Patil for Respondent No.1,

J. S. Pawar, A.G.P. For Respondent NO.2.

Acts/Rules/orders :  Constitution of India -  Article 226; Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection ) Act, 1994 – Section 20(3).

CASE SUMMARY 

In the Writ Petition filed by M/s Malpani Infertility Clinic Pvt. Ltd. in the High Court of Bombay, 
the order passed by Appropriate Authority suspending the registration of Petitioner’s Diagnostic 
Centre under the PNDT Act was challenged.  Main contention raised was that show cause notice, as 
contemplated u/s 20 (1),  an opportunity of hearing as contemplated u/s 20 (2) and sufficient reasons 
as required u/s 20 (3) of the Act, were not given to Petitioners before taking the action of suspending 
registration; hence the order was bad as per law.

However, considering peculiar facts of the case, High Court rejected this contention.  It was 
pointed out that Petitioners had joined as Respondent No. 38 in Writ Petition (Civil) No. 301/2001 
filed by CEHAT (Cente for Enquiry into Health and Allied Themes) before Apex Court and also 
filed an affidavit therein defending the sex determination tests on the ground of ‘family balancing’.  
Though subsequently the Petitioners had filed another affidavit tendering apology, they knew that 
they were prosecuted for criminal offence under the provisions of the Act.   It was held that, as 
Appropriate Authority has, after referring to that criminal prosecution issued the order of suspension, 
there was sufficient notice to Petitioners and there was also sufficient mention of the reasons by the 
Appropriate Authority in suspension order.  It was further held that, “when the reasons are required 
to be given in writing it is not necessary that there ought to be a detailed discussion.”  As regards the 
contention that Section 20 (3) provides only for cancellation and not for suspension of the registration, 
it was pointed out that such power has to be read in to the Section, otherwise the provisions of a 
welfare enactment will be rendered nugatory.  In the words of High Court, “where there is a conflict 
of private interest, to carry on a particular activity which the Public Authority considered as damaging 
to the social interest, surely the power under the Statute has to be read as an enabling power.”  
(Para 7 - 8)

 3 (1)
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JUDGMENt  
Per Hon’ble Mr. Justice H. L. Gokhale, J.

1.  Heard Mr. Anturkar for the petitioners. Mr. Sakhare Senior Advocate with Mr. Patil appears for respondent 
No. 1 and Mrs. Pawar, Additional Government Pleader for respondent No. 2.

2.  This petition seeks to challenge the order dated 7th August, 2003 issued by respondent No. 1 under the 
provisions of the Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 
1994 (for short “the PNDT Act”) which suspends the registration of the 1st petitioner’s Diagnostic Centre 
under the PNDT Act. This is an Act which has been passed by the Parliament to deal with the problem 
of pre-natal sex determination leading to female foeticide. A Public Interest Petition bearing Writ Petition 
(Civil)	No.	301	of	2001	was	filed	in	the	Apex	Court	by	an	N.G.O.	CEHAT	(Centre	for	Enquiry	into	Health	
and Allied Themes) wherein a grievance was made that in spite of passing the said Act, the activities, which 
are prohibited under this Act, are going on. The petitioners herein intervened in that matter inasmuch as they 
were carrying on a Centre, called as a Diagnostic Centre, whose activities could be said to be prohibited under 
the said Act. They joined as respondent No. 38 in the proceedings before the Apex Court. In the Apex Court, 
in	fact,	 the	petitioners	filed	an	affidavit	and	defended	the	sex	determination	test	on	the	ground	of	“family	
balancing”	by	filing	an	affidavit,	 though	subsequently	another	affidavit	was	filed	wherein	an	apology	was	
tendered and it was stated that only wrong committed by them was to continue the advertisement of such 
an activity on web site. The Apex Court gave appropriate directions for the implementation of the Act and 
thereby the petition was disposed of.

3.		 It	is	material	to	note	that	above-referred	affidavit	containing	apology	was	filed	in	the	Apex	Court	in	July,	2003.	
As a part of the implementation of the directions of the Supreme Court, the respondents started the prosecution 
of the petitioner under Section 22(3) of the said Act on 22nd July, 2003 and then came the impugned order, 
which is issued by the Appropriate Authority on 7th August, 2003. This order in the reference column refers to 
two	items	viz.	(i)	Case	No.	34/S/	of	2003	filed	against	the	petitioners	in	the	Court	of	Metropolitan	Magistrate,	
37th Court, Esplanade, Mumbai and (ii) letter from the Additional Director, Health Services. Thereafter, the 
order states in second paragraph as follows :-

 “As per the reference given above you are hereby informed that said Registration is suspended/cancelled 
with effect from 7-8-2003 in the public interest till further orders from the Court, which please note.” The 
registration mentioned therein is the registration of the petitioners to carry on certain activities as permitted 
under	 the	said	Act	for	a	period	of	five	years	and	which	is	 issued	to	 the	petitioners	sometimes	in	January,	
2002.

4.  Mr. Anturkar, learned Counsel appearing for the petitioners, submitted that this order was uncalled for. He 
further submitted that the only Section to which this order can be related, is Section 20 of the said Act. Sub-
section (1) of Section 20 of the said Act requires a show cause notice to be given to the person concerned or 
to the Centre concerned on a complaint being received or on a suo motu basis by the appropriate Authority. 
Thereafter, under Sub-Section (2) of Section 20 of the said Act, a hearing is contemplated and thereafter if 
the	Authority	is	satisfied	that	there	is	a	breach	of	the	provisions	of	this	Act	or	the	rules	that	it	may,	without	
prejudice to any criminal action, suspend the registration. Mr. Anturkar submitted that, in the present case, no 
notice has been given to the petitioners nor. has there been any hearing and, therefore, the impugned order is 
bad in law! He further submitted that, according to the petitioners, they are no longer carrying on the disputed 
activities and the only mistake committed by them was not to update the web site, which, according to him, 
has now been done.

5.  Mr. Sakhare, learned senior Counsel appearing for respondent No. 1 and Mrs. Pawar, learned Additional 
Government Pleader appearing for respondent No. 2, submitted that the petition ought not to be entertained 
for the reason that an Appeal is available under Section 21 of the said Act to the Appellate Authority. As far 
as this submission is concerned, Mr. Anturkar submitted that against the order of the appropriate Authority, 
an	Appeal	 is	 available	 to	 the	Additional	Director	of	Health	Services	 and	 since	 it	 is	 that	officer,	who	has	
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written a letter leading to the suspension, the Appeal will be meaningless. It was suggested to Mr. Anturkar 
that an Appeal may be preferred to the Principal Secretary of the Health Department since under Section 
21 of the said Act, the Appeal lies to the State Government. Mr. Anturkar, however, submitted that the then 
Principal Secretary one Mr. Manmohan Singh had written a letter in July, 2003 taking certain position on 
this	controversy.	He,	therefore,	submitted	that	it	will	be	difficult	to	expect	a	fair	hearing	from	this	Secretary.	
Ms. Pawar, learned Additional Government Pleader appearing for respondent No. 2, pointed out that Mr. 
Manmohan Singh is now no longer the Principal Secretary in the Health Department and the concerned 
Principal Secretary is one Mr. Navin Kumar. However, in spite of this, Mr. Anturkar submitted that it would 
be better that this Court itself may go into the aspect of this matter.

6.  Mr. Sakhare, learned senior Counsel appearing for respondent No. 1, submitted that an Appeal having been 
provided,	it	ought	to	be	first	exhausted.	As	far	as	this	submission	is	concerned,	undoubtedly	there	is	some	
merit therein. However, the principle of exhaustion of internal remedies is a rule of self restriction as far as 
the powers of the High Court are concerned. That being so, if a party feels that there is no use in resorting 
to the remedy inasmuch as it is like going from Caesar to Caesar and if the party wants the grievance to be 
redressed in the High Court, the High Court cannot prevent the party from doing so.

7.  In view of this position; we have heard Mr. Anturkar. As stated above, he has referred to the provisions of 
Sub-sections (1) and (2) of Section 20. As against this, it is material to note that Sub-section (3) of Section 
20, provides for a suspension of the registration and that power can be exercised notwithstanding anything 
contained in Sub-sections (1) and (2) for the reasons to be recorded in writing. Mr. Anturkar submitted that 
even if this Sub-section (3) is pressed into service, that Sub-section requires reasons to be given in writing. 
In our view, there is a clear reference to the prosecution lodged against the petitioners in the reference clause. 
The	petitioners,	very	much	knew	that	a	Public	Interest	Petition	was	filed	in	the	Apex	Court.	They	have	filed	an	
affidavit	in	that	proceedings.	Thereafter,	they	had	tendered	an	apology	as	stated	above	in	July,	2003.	Thereafter	
on 22nd July, 2003, they knew that they were prosecuted. This being the position, if the appropriate Authority 
refers	to	that	prosecution	and	issues	an	order	of	suspension,	in	our	view,	there	is	a	sufficient	mention	of	the	
reasons for the Authority which have led it to take the action.

8.		 Mr.	Anturkar	submitted	that	in	the	affidavit	filed	by	the	Authority,	they	have	stated	that	this	is	an	action	of	
cancellation. Inasmuch as Sub-section (3) of Section 20 does not provide for a cancellation, this order cannot 
be considered as an order of cancellation. It can only be treated as an order of suspension which will mean 
suspension till the hearing and disposal of the prosecution which has been mentioned in the order. In our view, 
such an action has to be permitted to the Authority concerned. If the Authority has some material before it, 
which, prima facie, it had, at the relevant time, it ought to have such a power to suspend the activities of such 
a nature. If such power is not read into the Section, the provisions of a welfare enactment will be rendered 
nugatory. It is only a particular kind of activity that has been stopped and the Authority concerned has seized 
two machines. The 2nd and 3rd petitioners are Gynaecologists and their practice as Gynaecologists is not 
prevented	in	any	manner	whatsoever.	In	a	situation	like	this,	where	there	is	a	conflict	of	private	interest	to	
carry on a particular activity which the public Authority considers as damaging to the social interest, surely, 
the power under the Statute has to be read as an enabling power. In the instant case, in our view, Sub-section 
(3) of Section 20 provides an adequate power to the Authority concerned to suspend the licence.

9.  Mr. Sakhare appearing for respondent No. 1 and Ms. Pawar, Additional Government Pleader for respondent 
No.	2,	have	referred	to	two	affidavits	filed	by	the	respondents’	officers,	which	mention	violation	of	various	
rules including Rule 6(2) 4(i)(ii) and 9(i) of the Rules framed under the said Act as well as Section 23(i) 
which empowers the prosecution. They drew our attention to a statement of one of the patients attending 
the Clinic pointing out the purpose for which she went there and the assurance given to her. Inasmuch as 
such prosecution has been lodged, if the Public Authority forms an opinion that pending that prosecution, 
a particular activity should be suspended, we do not think that there is any error on its part and it is not 
necessary that when the reasons are required to be given in writing, there ought to be a detailed discussion. A 
reference	to	the	prosecution	is	sufficient	as	the	reason	for	the	action	and	the	same	is	provided	in	the	order.
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10.  In the circumstances, there is no substance in the petition and the same is dismissed. The interim order passed 
earlier is vacated. Mr. Anturkar applies for extension of the stay for a period of four weeks. However, in view 
of the circumstances leading to the impugned order, we are not inclined to extend the stay.

11.  Authenticated copy of this order be made available to the parties.

***

IN tHE HIGH CoURt oF PUNJAB AND HARYANA At CHANDIGARH

Civil Writ Petition No. 18365 of 2009
Decided on 03/02/2010

Dr. Mrs. Sudha Samir 

-Vs- 

State of Haryana and others

Civil Writ Petition No. 19740 of 2009 

Dr. Mrs. Maninder Ahuja 

-Vs-

State of Haryana and others

Civil Writ petition No. 19794 of 2009 

Dr. R.D. Negi 

-Vs-

Stae of Haryana and others

Hon’ble Judges : K. Kannan J.

Present: Mr. Hemen Aggarwal, Advocate, for the petitioners. Mr. Ravi Dutt Sharma,  
Deputy Advocate General, Haryana. Ms. Deepali Puri, Advocate, for respondent No.3.

Acts/Rules/orders :  Constitution of India -  Article 226; Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection ) Act, 1994 – Section 20(3).

 3 (2)
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CASE SUMMARY 

This batch of Writ Petitions filed by one Dr. Mrs. Sudha Samir and others in the High Court of 
Punjab and Haryana at Chandigarh again reflects the carelessness on part of the State Government   
in issuing Notification in the Official Gazette about the appointment of Appropriate Authority, before 
taking any penal action warranted under the Act.  These Petitions challenged the order of suspension 
of registration under the Act on the ground that, when the show cause notices were issued u/s 20 
and the action of suspension had been taken, the Gazette Notification had not been made; therefore 
the entire action u/s 20 of the Act ought to fail.  The response of the State to this contention was that 
the Government had issued an Ordinance to validate certain acts done by Appropriate Authority prior 
to the Gazette Notification. The said Ordinance was subsequently introduced as a Bill in the State 
Assembly and was also brought as an enactment subsequently. The High Court therefore held that 
when subsequent enactment is not challenged which validates the acts done by the Appropriate 
Authority prior to the Gazette publication, the Petitioners’ challenge to the show cause notices and 
the suspension orders issued by the Competent Authority can not survive for adjudication.  The High 
Court however observed that Petitioners can avail of independent remedy to challenge the validity 
of the Act itself.  

It must be noted that though these Petitions were dismissed on technical ground, these are 
enough to reflect adversely on the inaction and lackadaisical manner in which the State Government 
– whether it is of Maharashtra or of Punjab and Haryana - functions in implementation of this important 
piece of social legislation. (Para - 2) 

JUDGMENt 

1.  The batch of writ petitions challenges the impugned order of suspension of registration under the Pre-
conception and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 (hereinafter called 
‘the PNDT Act’). The suspension had been done after a show cause notice was issued under Section 20, when 
on an inspection, the authorities had come to a provisional conclusion that the petitioners were indulging in 
acts	that	were	prohibited	under	the	Act.	It	appears	that	an	appeal	had	been	filed	by	all	the	petitioners	under	
Section	21	of	the	Act	and	it	confirmed	the	decision	of	the	appropriate	authority	and	hence,	they	challenge	the	
decisions by means of the batch of writ petitions. 

2.  The contention of the counsel appearing on behalf of the petitioners is that the appropriate authority 
constituted	under	the	Act	shall	be	notified	in	the	official	gazette	and	admittedly	the	gazette	publication	was	
made only on 21.07.2009. At the time when the impugned show cause notices were issued and the action 
for	suspension	had	been	taken,	the	gazette	notification	had	not	been	made	and	therefore,	the	entire	action	
under Section 20 of the Act ought to fail. The response to this contention by the counsel for the respondent 
is that the Government had issued an ordinance to validate certain acts done by various authorities prior to 
the	gazette	notification	through	the	Pre-	conception	and	Pre-Natal	Diagnostic	Techniques	(Prohibition	of	Sex	
Selection) Haryana Validation Ordinance, 2009 issued on 21st July, 2009. The ordinance purports to validate 
of	the	acts	and	proceedings	done	by	appropriate	authorities	on	the	ground	that	the	notification	of	the	Act	had	
Civil Writ Petition No.18365 of 2009 -3- been made on 24.10.1997 and the ordinance is intended to save 
certain acts taken by the appropriate authority, which under Section 17(2), he is competent to do. It is seen 
that the ordinance was subsequently introduced as a Bill on 30th July, 2009 in the State Assembly and also 
brought as an enactment subsequently. The learned counsel sought to contend that the ordinance itself has 
been repealed and that the 2009 ordinance will not have any effect. It must be noticed that the ordinance was 
repealed in order to substitute it by an enactment passed in an Assembly through a Bill. When the substituted 
enactment itself is not in challenge which validates the acts done by the appropriate authority even prior to 
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the gazette publication on 21.07.2009, the petitioners’ challenge to the show cause notices and the substantial 
orders of the competent authority cannot survive for adjudication before this Court. The petitioners may have 
independent remedy to challenge the validity of the Act, itself but so long as the Act is in its place, the action 
initiated by the appropriate authority cannot be assailed on the ground that when it was done, the gazette 
notification	had	not	been	issued.	

3.  The writ petitions are, accordingly, dismissed.

***

IN THE HIGH COURT OF PUNJAB AND HARYANA AT CHANDIGARH

Civil Writ Petition No. 20635 of 2008.
Decided on 10/02/2010

Dr. Preetinder Kaur and others

-Vs- 

The State of Punjab and others

Hon’ble Judge : K. Kannan  J.

Present: Mr. R.N. Raina, Advocate, with Mr. Ravi Sharma, Advocate and Mr. Daman Dhir,  
Advocate, for the petitioners. Mr. Anil Kumar Sharma, Additional Advocate General, Punjab, for 

respondents 1 to 3.

Mr. Vikas Chatrath, Advocate, and Mr. Sunny Singla, Advocate, for respondent No.5.

Mr. Anil Kshetarpal, Advocate, for respondent No.6. 

CASE SUMMARY 

In the recently decided Civil Writ Petition No. 20635 of the 2008 again the competency of 
the authority which initiated criminal prosecution against the Petitioner for violation of Section 3 
(a) punishable u/s 23 of the Act was challenged.  It was contended that the Act contemplated the 
proceeding to be initiated in particular  fashion  on a complaint by the Appropriate Authority, but the 
said procedure had not been followed.   The person who had filed the complaint had never been 
authorized by the Appropriate Authority for taking any action; therefore the entire trial which was in 
progress before the Magistrate was vitiated. 

High Court rightly rejected this contention by giving broader interpretation to Section 28 of the 
Act.  It was held that Section 28 does not narrow down the class of persons who can initiate action.  
On the other hand, as any legislation intending to prevent a social evil, it allows for fairly large body 
of persons to set the law in motion.   Apart from the Appropriate Authority, an Officer authorized by 
the Central or State Government  can  also file a complaint. He can also be a person authorized by 

 3 (3)
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the Appropriate Authority itself.  As per the Explanation contained u/s 28, the expression 'person' 
includes even a social organization.  The various categories of persons which are set out u/s 28 give 
authority to a wide range of persons who can initiate the action under the Act.  It was further held that 
Section 28 must not be read as constituting a narrow class of persons who could initiate the action.  
It must be given an extensive meaning to pave the way for any socially conscious person to initiate 
action. It was accordingly held that the complaint filed by the Project Officer was not illegal but it 
was only irregular and the subsequent discussion and recording of minutes by Appropriate Authority 
constituted valid ratification.  The High Court therefore, having regard also to fact that the case 
before the trial court has progressed for sufficient length of time, dismissed the Petition. (Para 9 )

Thus this case, taking into consideration the Object of the Act, which was to put an end to the 
social menace of sex selection, adopts a different and broader approach in favour of upholding the 
validity of the action taken under the Act. 

JUDGMENt  
Per Hon’ble Mr. Justice K. Kannan  J.

1.  The petitioners, two of whom are medical practioneers and the 3rd petitioner that supports the cause of the 
petitioners,	namely	the	Indian	Medical	Association,	have	filed	this	writ	petition	under	Article	226,	227	of	the	
Constitution of India read with Section 482 Cr.P.C. to quash the order dated 06.11.2003 issued by the Deputy 
Commissioner,	Bathinda	Civil	Writ	Petition	No.20635	of	2008	-2-	authorizing	the	Assistant,	Project	Officer,	
DRDA,	and	PNDT	Cell,	Bathinda	to	file	complaints	in	the	Court	of	Chief	Judicial	Magistrate	for	alleged	
offences under the Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 
1994 (called ‘the PNDT Act’).

II.  the principal grounds of challenge

2.  The intervention through this writ petition was at the time when the trial was in progress after the charge-
sheet had been framed for violation of Section 3(a) of the Act rendering themselves as punishable under 
Section 23. The grounds of challenge principally are that the Act contemplates the proceedings to be initiated 
in a particular fashion on a complaint by the appropriate authority but the procedure had not been followed. 
The	jurisdictional	magistrate,	who	had	taken	the	complaint	on	file,	had	no	authority	to	initiate	the	legal	action	
by issue of process when the procedure had not been followed. As a shot in the arm for the petitioners, the 
Director, Health and Family Welfare, Punjab had himself reported to have issued a memo dated 04.10.2007 to 
the Principal Secretary to the Government of Punjab directing withdrawal of complaints lodged under PNDT 
Act	against	the	doctors	of	Bathinda	on	the	ground	that	the	person,	who	had	filed	the	complaint	namely,	Shri	
Sadhu Ram Kusla, had never been authorized by the appropriate authority for taking any action and therefore, 
the action could not be pursued by the magistrate.

3.  At the time of argument, the learned counsel Shri Raina appearing for the petitioners also referred to the 
contentions as to how in one case Civil Writ Petition No.20635 of 2008 -3- the sonogram had been taken 
when the foetus was just around 10 weeks when determination of sex itself was not possible and how in yet 
another case it was seen to be a blighted ovum and there was no means that it could have gone for gestation 
for a fully developed foetus to determine the sex of the child. According to him, the Act does not prohibit 
the use of sonogram itself, for, it was still an essential medical investigation technique and the offence under 
the Act could be said to have been committed only if it was meant for detection of sex of the child that could 
result in a misuse leading to female foeticide. III. Contention in defence

4.  The latter part of the argument relating to the merits of the contentions raised by the petitioners, I shall not 
dwell for, in my view, the case has to either stand or fall by whether the act complained of is so fundamentally 
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an	egregious	error	that	a	further	pursuit	in	the	proceedings	before	the	magistrate	would	be	unjustified.	The	
contention on behalf of the respondents was also that even apart from the offence under the Act, there were 
other offences to which the petitioners had been charge- sheeted under Section 312 read with Section 120-B 
of the Indian Penal Code as well as under Section 5 of the Medical Termination of Pregnancy Act. The 
contention in defence therefore was that the case has to go on, for the offence complained of is not merely for 
violations of the provisions of the PNDT Act but also other offences for which the permission as set out under 
Section 28 of the Act, was not applicable. It was the further contention of the learned counsel appearing on 
behalf of the respondents that the very same objection has been taken in some Civil Writ Petition No.20635 
of	2008	-4-	other	cases	complaining	of	want	of	 jurisdiction	on	 the	ground	 that	 the	person,	who	had	filed	
a complaint was not competent to initiate the proceedings under the Act and this Court had rejected the 
challenge made under Section 482 Cr.P.C. on the ground that the issue would be decided only at the time of 
trial and cannot be prejudged at this time. IV. Issues for consideration

a)  Basis of complaint examined

5.  The basis for the action against the petitioners 1 and 2 have been the letter authorizing the 5th respondent to 
file	criminal	cases	under	PNDT	Act	by	the	Deputy	Commissioner,	Bathinda	and	it	would,	therefore,	require	
to be reproduced:-

 “District administration, Bathinda has launched a pilot project to combat the menace of female foeticide. In 
this project data of the pregnant ladies who undergo sonography is picked up from Form ‘F’ of the PNDT Act 
and with the help of the software, suspected cases of female foeticide are short listed. These suspected case 
are visited by various government functionaries to check whether pregnancy is continuous or not and in case 
the lady has undergone abortion the detailed investigations are done to see if it is a case of female foeticide.

	 I	authorize	Shri	Sadhu	Ram	Kusla,	Assistant	Project	Officer,	DRDA	and	Project	Officer,	PNDT	Cell,	Bathinda	
to	file	complaints	in	the	Court	of	Chief	Judicial	Magistrate,	Bathinda	or	any	other	appropriate	Court	where	
there is a prima facie case of female foeticide. For this purpose he can engage private advocate to assist him. 
Besides this District Attorney, Bathinda will also pursue these cases. All expenses will be met out from PNDT 
Cell/Red Cross, Bathinda.”

 Civil Writ Petition No.20635 of 2008 -5- b) Relevant section for lodging the complaint

 The learned counsel for the petitioners attacks this letter as wholly without any authority. The relevant 
provision relating to taking of cognizance of offences under the Act is set out under Section 28 of the PNDT 
Act:- “28. Cognizance of offences

(1)  No court shall take cognizance of an offence under this Act except on a complaint made by--

(a)		 the	Appropriate	Authority	 concerned,	 or	 any	 officer	 authorised	 in	 this	 behalf	 by	 the	Central	
Government or State Government, as the case may be, or the Appropriate Authority; or

(b)  a person who has given notice of not less than thirty days in the manner prescribed, to the 
Appropriate Authority, of the alleged offence and of his intention to make a complaint to the 
court.

 Explanation.--For the purpose of this clause, “person” includes a social organisation.

(2)		 No	court	other	than	that	of	a	Metropolitan	Magistrate	or	a	Judicial	Magistrate	of	the	first	class	shall	try	
any offence punishable under this Act.

(3)  Where a complaint has been made under clause (b) of sub- section (1), the Court may, on demand by 
such person, direct the Appropriate Authority to make available copies of the relevant records in its 
possession to such person.”

6.  The contention is that the Court could take cognizance of an offence under the Act (i) only on a complaint 
made	by	the	appropriate	authority	or	any	officer	authorized	on	behalf	of	the	Central	Government	or	the	State	
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Government, as the case may be, or the appropriate authority; (ii) it could also be taken at the instance of a 
complaint made Civil Writ Petition No.20635 of 2008 -6- by a person, who had given a notice of less than 
15 days in the manner prescribed to the appropriate authority of the commission of alleged offence and of his 
intention to make a complaint to the Court. The latter situation would arise in a case whether the appropriate 
authority himself had failed to initiate action on a notice and when even a private individual could lodge a 
complaint. In the latter situation again sub- section (3) empowers the Court to direct the appropriate authority 
to make available copies of the relevant records in its possession to such a person if he makes such a demand 
before the Court. c) Civil surgeon of the district is the Appropriate Authority under the Act

7.		 The	learned	counsel	for	the	petitioners	points	out	that	the	notification	issued	by	the	Government	of	Punjab	
dated 8th December, 1999 appointed the Civil Surgeon of all districts as district appropriate authority of 
their respective districts for effective implementation of the Act and also constituted a District Advisory 
Committee in all district to aid and advice the District Appropriate Authority in the discharge of the functions. 
According to the petitioners, admittedly the Civil Surgeon, Bathinda was very much available but he had not 
either lodged a complaint against himself or he had not authorized the 5th respondent to lodge the complaint. 
If the Act requires the appropriate authority or the authorized person or the private individual, who had issued 
a	notice	to	file	a	complaint	any	other	person	authorized	by	Deputy	Commissioner	is	wholly	without	authority	
and cognizance could not be taken on such an unauthorized complaint.

 Civil Writ Petition No.20635 of 2008 -7 - d) Decision to pursue cases was taken in the presence and with 
knowledge of Authorised Authority Minutes of meeting affords proof

8.  As the petitioners makes it appear, it almost seems like an open shut case where the complaint is lodged only 
by a person other than the appropriate authority and therefore the continuance of the proceedings before 
the	magistrate	would	be	unjustified.	The	learned	counsel	appearing	for	the	respondent	would	urge	that	the	
complaint by the 5th respondent was not merely at the instance of the letter of authority issued by the Deputy 
Commissioner, which is impugned in the writ petition but it was the result of a decision taken in the presence 
of the Deputy Commissioner by the appropriate authority himself namely of the Civil Surgeon, sitting in 
a meeting along with other persons in PNDT Cell, Bathinda for taking action against persons, who they 
suspected to be guilty of violation of the provisions of the Act. At a meeting on 18.11.2003 at 5 P.M. under 
the Chairmanship of the Deputy Commissioner, at appears the fact of institution of 7 cases before the judicial 
magistrate and 5 new cases were discussed. The minutes of meeting which had been produced contains inter 
alia the following details:-

 “All the above cases was discussed in detail and it was found that there is strong evidence of female foeticide 
and criminal proceedings are required to be launched. It was suggested by the Civil Surgeon, (District 
Appropriate Authority) Bathinda that previously in seven cases complaints in different Courts have been 
launched	by	the	Project	Officer,	PNDT	Cell,	Bathinda	and	it	will	be	better	if	these	complaints	will	also	be	
filed	by	him.	After	Civil	Writ	Petition	No.20635	of	2008	-8-	discussion	it	was	decided	that	Project	Officer	
PNDT	Cell	will	file	all	the	complaints	in	different	Courts	on	behalf	of	the	District	Appropriate	Authority/
PNDT Cell, Bathinda “

e)	 Initiation	of	proceeding	on	a	complaint	by	a	person	authorized	by	DC	but	later	ratified	by	Authorized	
Authority is irregular but not illegal

9.  I have no doubt in my mind that going by the expression used under Section 28 strictly, the person, who lodged 
the complaint did the same only on a letter of authority issued on 06.11.2003. The reading of the resolution 
clearly	shows	that	after	the	complaint	had	been	filed,	the	Civil	Surgeon,	who	is	the	appropriate	authority,	
knew about the same and he had not merely approved of the same but had also suggested that some more 
complaints	have	to	be	filed	against	some	other	individuals.	If	the	taking	of	a	complaint	on	file	is	an	illegality,	
there shall be no further continuance of the same. On the other hand, if it is seen to be irregular, judging by the 
importance of the legislation and the despicable social evil that it seeks to abate, an interpretation shall be so 
made that a criminal process began in right earnest on a complaint by a person whose authority was initially 
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suspect	but	whose	authority	came	to	be	ratified	by	subsequent	conduct	is	not	thwarted.	The	Act	was	intended	
to eradicate the social menace of female foeticide and if in a process, it is evidenced that the appropriate 
authority being the Civil Surgeon had participated in a discussion where he had discussed with the Deputy 
Commissioner,	the	fact	that	the	complaints	had	been	taken	at	the	instance	of	the	Project	Officer,	PNDT	Cell	
(5th respondent herein) purportedly under the Civil Writ Petition No.20635 of 2008 -9- authorization of the 
Deputy Commissioner makes it an irregular exercise and still not an illegal exercise.

f)		 Persons	authorized	to	file	a	complaint	fairly	a	large	body	of	persons

 In my view, the Section detailing the procedure for taking cognizance of an offence does not make the 
presence	or	the	actual	filing	by	the	appropriate	authority	itself	as	sacrosanct.	Apart	from	the	appropriate	
authority,	an	officer	authorized	by	the	Central	Government	or	the	State	Government	could	also	file	a	
complaint. It can also be a person authorized by the appropriate authority himself. Still more, even any 
person, who has given a notice to the appropriate authority and who had expressed his intention to make 
a complaint to a Court could lodge a complaint. This person need not be even in any way personally 
connected with the incident. The explanation contained under Section 28 for the expression ‘person’ 
includes a social organization. The various categories of persons, which are set out under Section 
28 more than it restricts the person, who can give a complaint, as made to appear by the petitioners, 
gives a wide class of persons, who can initiate the action. In other words, Section 28 does not narrow 
down the class of persons, who can initiate action; on the other hand, as any legislation intending to 
prevent a social evil, it allows for fairly large body of persons to set the law in motion. In this case, the 
5th	respondent,	the	Project	Officer,	PNDT	Cell,	was	definitely	a	person,	who	is	not	a	stranger	to	the	
action;	he	was	a	Nodal	Officer	for	the	PNDT	Cell.	He	was	intimately	connected	with	the	enforcement	
of the Act. If he did not secure the sanction from the appropriate authority at the time when he Civil 
Writ	Petition	No.20635	of	2008	 -	10	 -	 lodged	 the	 complaint,	 the	matter	was	 surely	 ratified	by	 the	
appropriate authority in a meeting held subsequently when the issue of lodging of complaints had been 
discussed	and	the	appropriate	authority	had	also	directed	fresh	complaints	to	be	filed	against	certain	
other	individuals.	g)	Issue	of	ratification	itself	arises	only	when	the	initial	act	was	without	authority

10.		 The	 learned	 counsel	 appearing	 for	 the	 petitioners	 would	 say	 even	 this	 ratification	 was	 not	 valid.	 The	
ratification	must	be	with	reference	to	an	Act,	which	is	in	excess	of	the	authority	granted	to	the	agent	and	
when	the	competent	person	ultimately	approves	or	ratifies	the	same.	If,	on	the	other	hand,	the	person,	who	
acted initially was not merely acting in excess of the authority but was acting without authority then the 
ratification	does	not	simply	arise.	The	 learned	counsel	relies	on	 the	 judgment	of	 the	Bombay	High	Court	
headed by Chief Justice Chagla in East and West Insurance Company Limited Versus Mrs. Kamala Jayantilal 
Mehta-AIR 1956 Bombay 537, which was a decision with reference to the provisions of the Companies Act 
where	the	Court	held	in	the	context	of	the	application	of	the	principle	of	ratification	as	provided	under	the	
Contract Act, “Where a valid resolution has been passed by some one lacking the necessary authority the 
persons with the requisite authority may adopt the resolution validly passed and thereby ratify it. But where 
the objection to the resolution is not the wanting of authority but illegality in the very making of it, in the 
very	passing	of	it,	then	it	is	impossible	to	accept	the	contention	that	the	doctrine	of	ratification	can	validate	a	
resolution which when it was passed was invalid.” In my view, the above decision must be understood only 
in the context of the Civil Writ Petition No.20635 of 2008 - 11 - particular facts. I have already explained that 
Section 28 must not be read as constituting a narrow class of persons, who could initiate the action. It must be 
given an extensive meaning to pave way for an easy access to set the law in motion by any socially conscious 
person.	In	this	case,	the	fact	that	the	Project	Officer	of	the	PNDT	Cell	did	not	hold	a	direct	sanction	from	the	
appropriate authority at the time of lodging a complaint was immaterial, so long as the appropriate authority 
approved of the same immediately thereafter. The learned counsel appearing for the petitioners also relied 
on the decision of the Hon’ble Supreme Court in State of U.P. Versus Singhara Singh and others-AIR 1964 
Supreme Court 358, which held that if under the provisions of the Criminal Procedure Code if a confession 
was recorded by a magistrate not empowered by the State Government, even oral evidence to prove such a 
confession shall not be admissible. Yet another decision that on which the learned counsel placed reliance 
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was Narbada Prasad Versus Chhaganlal and others-AIR 1969 Supreme Court 395, that dealt with the situation 
of the requirement of a valid nomination paper under the Representation of the People Act when the Hon’ble 
Supreme Court held that if an Act required a particular procedure for acceptance of a nomination paper and 
if there was no compliance of the provisions of the Act, the Court shall not dispense with such a requirement. 
The Hon’ble Supreme Court underscored that if a thing is required to be done in a particular manner, it must 
be done in that manner or not at all; other modes of compliance are excluded. A pithy expression of what 
procedural safeguard in criminal legislation would mean was graphically Civil Writ Petition No.20635 of 
2008 - 12 - set out in McMABB et al. Versus United States-318 U.S.332(1943) when Hon’ble U.S. Supreme 
Court spoke: “The history of liberty has largely been the history of observance of procedural safeguards. And 
the effective administration of criminal justice hardly requires disregard of fair procedures imposed by law.” 
All the above judgments relied on by the learned counsel for the petitioners are to emphasize that there could 
be	no	deviance	from	the	manner	in	which	a	complaint	could	be	filed	and	the	person	who	could	lodge	such	a	
complaint. h) Consideration of why the trial shall not be stalled now 

11.		 In	this	case,	by	the	view	that	I	have	taken	that	the	complaint	filed	by	the	Project	Officer,	PNDT,	was	not	illegal	
but it was only irregular and that the subsequent discussion and recording of minutes by the appropriate 
authority	constituted	valid	ratification,	I	do	not,	for	one	moment	mean	to	approve	of	the	action	of	the	Project	
Officer	unexceptionally.	 If	 the	Act	 requires	 that	 the	complaint	 could	be	 instituted	only	by	certain	classes	
of persons, it ought to be done in the same manner. However, in this case, we have at our hand a situation 
where	the	case	has	progressed	for	sufficiently	a	length	of	time	and	the	person	at	whose	instance	the	complaint	
progressed	was	not	an	utter	stranger	but	he	was	a	Project	Officer	of	the	enforcement	Cell	and	the	appropriate	
authority had also participated in the deliberations and approved of the actions taken already. The legislation 
has an important social mission and a restrictive understanding to the person, who could initiate action or the 
application of provisions that could stall further progress in trial is simply incongruous. I have already stated 
that there other offences also Civil Writ Petition No.20635 of 2008 - 13 - that the petitioners remain charged 
with. The stage at which an intervention is sought is also, in my view, not appropriate. To the same type of 
the	complaint	by	the	same	officer,	this	Court	had	already	directed	the	continuance	of	the	trial.	The	witnesses	
appear to have been examined in this case. The intervention is sought at the eleventh hour. V. Contention: 
Mere	charge-sheet	for	commission	of	offence,	if	unjustified,	is	harassment

12.  The learned counsel Shri Raina would persist on an argument that the registration of complaint and the 
cognizance of the same by the magistrate were so fundamental that it would be unfair to let the trial go. The 
petitioners	were	already	put	to	sufficient	harassment	by	their	names	being	paraded	in	several	public	places	
that had a serious consequence of not merely tarnishing their names but also having portents of causing 
suspension of the licence to practice by the operation of Section 23 of the Act. If the Act contains serious 
consequences of a complaint by an appropriate authority to suspend registration of any genetic counseling 
centre,	 the	provisions	themselves	provide	for	sufficient	safeguards	that	no	such	suspension	of	registration	
could be done without putting on notice the person who may be affected by the decision to show cause against 
such action.

13.  There is however, a certain merit in the contention of the learned counsel for the petitioner that the very 
framing of charge-sheet can result in disastrous consequences, for Section 23(2) provides that the name of 
a medical practitioner reported by the appropriate authority to the State Medical Council for taking action 
might include even an action for suspension of the registration even at the stage when the charges are Civil 
Writ Petition No.20635 of 2008 - 14 - framed by the Court and till the case is disposed of. A conviction may 
result in removal of his name but mere framing of a charge could result in suspension. It is to be noted that 
so far no such precipitate action has been taken and having regard to the fact that I have observed that there 
was an irregular exercise of authority, I am of the view that the protection that the petitioners shall have 
during the pendency of the case is that no action for suspension shall be recommended by the appropriate 
authority during the pendency of the case and the authorities shall not also notify the petitioners to any 
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adverse publicity till the case is completed. These observations are to off-set the apprehension expressed by 
the petitioners that the prolonged criminal action and trial will cause immense hardship and embarrassment 
for medical professionals, who are held in high esteem of the Society.

VI.  Conclusion

14.  The trial shall now continue and the magistrate before whom the cases are pending shall endeavour to conclude 
the same as expeditiously as possible. The petitioners will have a protection against any adverse publicity or 
any possible action in the manner referred to in the previous paragraph.

15. The writ petition is dismissed but subject to the protection referred to above.
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CASE SUMMARY

The other major category of Petitions filed before the High Court are the Petitions under Section 
482 of Cr. P. C.  for quashing of process issued under the provisions of the Act by the Trial Court.  
In  this  Writ Petition filed by Dr. Varsha Gautam a prayer was made for quashing of the FIR lodged 
against her u/s 312 & 511 IPC read with the provisions of PCPNDT Act.  The allegation in FIR was to 
the effect that in a sting operation shown on television it was revealed that Petitioner was engaged 
in performing abortions in her hospital in collusion with other doctors who determined the sex of the 
foetus by conducting ultra sound tests.   Her clinic was also not registered under the Act and as per 
the case, she was not entitled to conduct the pre-natal Diagnostic procedures there in.

The first contention raised by her was  that there is bar on investigation in view of Section 28 
of the Act, which prohibits cognizance  of an offence except on a complaint made by the concerned 
Appropriate Authority.  This contention was outrightly rejected by the High Court holding that the said 
prohibition does not apply at the stage of investigation and only relates to the stage when cognizance 
is sought to be taken by the concerned court. (Para 5)

Second contention raised was that no offence u/s 312 r/w 511 IPC is made out as mere 
consent to perform the abortion is only an expression of an 'intention' to commit the offence and does 
not amount to an 'attempt' to commit the offence.  The Court rejected this contention also holding 
that there is no clear dividing line between the stage of preparation and the stage of attempt and 
whether a certain act would amount to an attempt is a question of fact which can be determined by 
the court at appropriate stage. (Para 7)

The next contention raised was that no offence under the Act was disclosed as the FIR itself 
mentioned that sex determination of the woman had already been conducted elsewhere when she 
approached the Petitioner who agreed to perform the operation to terminate the prgnancy.  The Court 
considered in detail the Object, Reasons and all provisions of the Act and held that sex selection 
prohibited under the Act can not be confined only to the determination of the sex of foetus but 
includes all the steps taken by the person or by the specialist either himself or by any other person 
in facilitating sex selection leading to elimination of female foetuses. (Para 16)

An attempt was also made to contend that as the offence of engaging or aiding in any sex 
selection is punishable with imprisonment for 3 years u/s 23 of the Act and as the offence alleged 
against the Petitioner was an attempt to commit the said offence, the maximum punishment would 
be of one and half years and hence said offence would become non cognizable in view of the last 
clause of Schedule I of Cr.P.C. dealing with “Classification of Offences against other laws.”   This 
contention was held by the High Court to be devoid of merits in view of the direct provision contained 
in Section 27 of the Act making every offence under the Act cognizable. (Para 22)

The High Court also rejected the last submission raised in supplementary affidavit filed by 
the Petitioner that while preparing a certain Parcha of the case diary the investigating officer had 
exonerated the Petitioner from an offence under the Act.  It was held that this contention can not be 
considered at this stage in a Writ Petition under Article 226 of Constitution. (Para 23)

In the concluding paragraphs the High Court had expressed concern with respect to  the 
increased misuse of modern scientific technology leading to decline in sex ratio, spelling out very 
grave social consequences.  The Court has observed that “we are sitting on a virtual time bomb, 
which can spell social disaster.” (Para 26)
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JUDGMENt  
Per Hon’ble Mr. Justice Amar Saran J.

1.		 This	writ	petition	has	been	filed	with	a	prayer	for	quashing	of	the	first	information	report	dated	11.4.2006	
lodged at case crime No. 192 of 2006, under Sections 312 and 511 IPC read with the Pre-conception and Pre-
natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994, hereinafter called ‘the Act.’ 

2.  The allegations in the FIR lodged by the C.M.O., Agra on 11.4.06 at P.S. Hari Parvat, Agra was that a sting 
operation shown on television by the Rastriya Sahara Channel revealed that a pregnant woman wanted to 
get her abortion done because there was a girl child in her womb. She approached the petitioner Dr. Varsha 
Gautam at her hospital, who agreed to perform the abortion although it was an offence to perform such an 
operation and even determination of the sex by doctors using ultrasound technique was illegal. The petitioner 
is said to have engaged in getting abortions done in her hospital in collusion with doctors, who determined 
the sex of the foetus by conducting ultrasound tests. Her clinic was not even registered under the Act and she 
was not entitled to conduct pre-natal diagnostic procedures therein. 

3.  We have heard Shri V.C. Mishra and Sri Kamal Krishna, learned Counsel for the petitioner and learned  
Additional Government Advocate. 

4.  Firstly, it was contended that there is a bar on investigation in view of Section 28 of the Act, which prohibits 
cognizance by any court of an offence except on a complaint made by the concerned appropriate authority. 

5.  In our view the said prohibition does not apply at the stage of investigation and only relates to the stage when 
cognizance is sought to be taken by the concerned court. In this regard when dealing with the question of a 
bar under Section 195(1)(b)(ii), it has been held in M. Narayan Das v. State of Karnataka AIR 2004 SC 768, 
that the said bar only applies at the time when the court takes cognizance of an offence, and not at the stage 
of investigation. The material Paragraph 8 reads as follows: 

 We are unable to accept the submissions made on behalf of the Respondents. Firstly it is to be seen that the 
High Court does not quash the complaint on the ground that Section 195 applied and that the procedure 
under Chapter XXVI had not been followed. Thus such a ground could not be used to sustain the impugned 
judgment. Even otherwise there is no substance in the submission. The question whether Sections 195 and 
340 of the Criminal Procedure Code affect the power of the police to investigate into a cognizable offence 
has already been considered by this Court in the case of State of Punjab v. Raj Singh . In this case it has been 
that as follows : 

2.  We are unable to sustain the impugned order of the High Court quashing the FIR lodged against the 
respondents alleging commission of offences under Sections 419, 420, 467 and 468, I.P.C. by them in 
course of the proceeding of a civil suit, on the ground that Section 195(1)(b)(ii), Cr. P. C. prohibited 
entertainment of and investigation into the same by the police. From a plain reading of Section 195, Cr. 
P.C. it is manifest that it comes into operation at the stage when the Court intends to take cognizance 
of an offence under Section 190(1), Cr. P. C; and it has nothing to do with the statutory power of the 
police to investigate into an FIR which discloses a cognizable offence, in accordance with Chapter XII 
of the Code even if the offence is alleged to have been committed in, or in relation to, any proceedings 
in Court. In other words, the statutory power of the police to investigate under the Code is not in any 
way controlled or circumscribed by Section 195, Cr. P. C. It is of course true that upon the charge-
sheet	(challan),	if	any,	filed	on	completion	of	the	investigation	into	such	an	offence	the	Court	would	
not be competent to take cognizance thereof in view of the embargo of Section 195(1)(b), Cr. P. C., but 
nothing	therein	deters	the	Court	from	filing	a	complaint	for	the	offence	on	the	basis	of	the	FIR	(filed	
by the aggrieved private party) and the materials collected during investigation, provided it forms 
the requisite opinion and follows the procedure laid down in Section 340, Cr. P. C. The judgment of 
this Court in Gopala-krishna Menon v. Raja Ready on which the High Court relied, has no manner of 
application to the facts of the instant case for there cognizance was taken on a private complaint even 
though the offence of forgery was committed in respect of a money receipt produced in the civil Court 
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and hence it was held that the Court could not take cognizance on such a complaint in view of Section 
195, Cr. P.C. 

 Not only are we bound by this judgment but we are also in complete agreement with the same. Sections 
195 and 340 do not control or circumscribe the power of the police to investigate, under the Criminal 
Procedure Code. Once investigation is completed then the embargo in Section 195 would come into 
play	and.	the	Court	would	not	be	competent	to	take	cognizance.	However	that	Court	could	then	file	
a complaint for the offence on the basis of the FIR and the material collected during investigation 
provided the procedure laid down in Section 340, Criminal Procedure Code is followed. Thus no right 
of	the	Respondents,	much	less	the	right	to	file	an	appeal	under	Section	341,	is	affected.	

6.  Secondly, it was urged that no offence under Section 312 read with Section 511 IPC is made out as mere 
consent to commit the offence of performing the abortion on the woman is only an expression of an intention 
to commit an offence and it could at the highest only be considered as preparation to commit an offence and 
would not amount to any attempt to commit offence, which is punishable under the Penal Code. 

7.  There is no clear dividing line between the stage of preparation and the stage of attempt and these questions of 
fact can properly be determined by the Court at the appropriate stage. In Abhyanand Mishra v. State of Bihar 
, it has been held that obtaining forged mark sheets for the purpose of appearing in the M.A. examinations 
was not regarded as only a preparation to commit an offence, but was considered an attempt to cheat, even 
though the accused in that case had already been acquitted of committing forgery. Paragraphs 11 and 12 may 
be quoted here with advantage: 

11.  Another contention for the appellant is that the facts proved do not go beyond the stage of preparation 
for the commission of the offence of ‘cheating’, and do not make out the offence of attempting to cheat. 
There is a thin line between the preparation for and an attempt to commit an offence. Undoubtedly, 
a	culprit	first	intends	to	commit	the	offence,	then	makes	preparation	far	committing	it	and	thereafter	
attempts to commit the offence. If the attempt succeeds, he has committed the offence; if it fails 
due to reasons beyond his control he is said to have attempted to commit the offence. Attempt to 
commit an offence, therefore, can be said to begin when the preparations are complete and the culprit 
commences to do something with the intention of committing the offence and which is a step towards 
the commission of the offence. The moment he commences to do an act with the necessary intention, 
he commences his attempt to commit the offence. This is clear from the general expression ‘attempt 
to commit an offence’ and is exactly what the provisions of Section 511, I.P.C. require. The relevant 
portion of Section 511. I.P. C., is: 

 Whoever attempts to commit an offence punishable by this Code...or to cause such an offence to be 
committed and in such attempt does any act towards the commission of the offence, shall, where no 
express provision is made by this Code for the punishment of such attempt be punished.... 

	 These	provisions	require	that	it	is	only	when	one,	firstly,	attempts	to	commit	an	offence	and,	secondly,	
in such attempt, does any act towards the commission of the offence, that he is punishable for that 
attempt to commit the offence. It follows, therefore, that the act which would make the culprit’s attempt 
to commit an offence punishable, must be an act which, by itself or in combination with other acts, 
leads	to	the	com	mission	of	the	offence.	The	first	step	in	the	commission	of	the	offence	of	cheating,	
therefore, must be an act which would lead to the deception of the person sought to be cheated. The 
moment a person takes some step to deceive the person sought to be cheated, he has embarked on a 
course of conduct which is nothing less than an attempt to commit the offence, as contemplated by 
Section 511. He does the act with the intention to commit the offence and the act is a step towards the 
commission of the offence. 

12.  It is to be borne in mind that the question whether a certain act amounts to an attempt to commit a 
particular offence is a question of fact dependent on the nature of the offence and the steps necessary 
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to	take	in	order	to	commit	it.	No	exhaustive	precise	definition	of	what	would	amount	to	an	attempt	to	
commit an offence is possible. The cases referred to make this clear. 

8.		 Again	the	observations	in	paragraph	16	of	the	said	law	reports	further	clarifies	that	attempt	does	not	only	
relate to the penultimate stage of the offence: 
16.  In In the matter of the petition of R. Mac Crea ILR 15 All 173 it was held that whether any given act 

or series of acts amounted to an attempt which the law would take notice of or merely to preparation, 
was a question of fact in each case and that Section 511 was not meant to cover only the penultimate 
act towards the completion of an offence and not acts precedent, if those acts are done in the course 
of the attempt to commit the_ offence, and were done with the intent to commit it and done towards 
its commission. Knox J., said at page 179: “Many offences can easily be conceived where, with all 
necessary preparations made, a long interval will still claps between the hour when the attempt to 
commit the offence commences and the hour when it is completed. The offence of cheating and inducing 
delivery is an offence in point The time that may elapse between the moment when the preparations 
made for committing the fraud are brought to bear upon the mind of the person to be deceived and the 
moment when he yields to the deception practised upon him may be a very considerable interval of 
time. There may be the interposition of inquiries and other acts upon his part. The acts whereby those 
preparations may be brought to bear upon her mind may be several in point of number, and yet the 
first	act	after	preparations	completed	will,	if	criminal	in	itself,	be	beyond	all	doubt,	equally	an	attempt	
with the ninety and ninth act in the series. Again, the attempt once began and a criminal act done in 
pursuance of it towards the commission of the act attempted, does not cease to be a criminal attempt, 
in my opinion, because the person committing the offence does or may repeal before the attempt is 
completed”. Blair, J., said at page 181: 

 It seems to me that the section (Section 511) uses the word ‘attempt’ in a very large sense; it seems 
to imply that such an attempt may be made up of a series of acts, and that any one of those acts done 
towards the commission of the offence, that is, conducive to its commission, is itself punishable, and 
though the act does not use the words, it can mean nothing but punishable as an attempt. It does not 
say	that	the	last	act	which	would	form	the	final	part	of	an	attempt	in	the	larger	sense	is	the	only	act	
punishable under the section. It says expressly that whosoever in such attempt, obviously using the 
word in the larger sense, does any act, and c., shall be punishable. The term ‘any act’ excludes the 
notion	that	the	final	act	short	of	actual	commission	is	alone	punishable.	

 We fully approve of the decision and the reasons therefor. 
9.  It was also argued by learned Counsel for the petitioner that no offence under the Act was disclosed, and that 

the FIR itself mentioned that sex determination of the woman had already been conducted elsewhere, when 
she approached the petitioner who agreed to perform the operation. Now according to learned Counsel the 
offence would only arise at the stage when an illegal abortion was performed on the woman, which would 
constitute an offence under Section 312 IPC and not under the Act. 

10.		 In	this	connection	the	definition	of	sex	selection	in	Section	2(o)	of	the	Act	may	usefully	be	perused:	
 Section 2(o) “Sex selection includes any procedure, technique, test or administration or prescription or 

provision of anything for the purpose of ensuring or increasing the probability that an embryo will be of a 
particular sex. 

11.		 Section	3A	prohibits	sex	selection	by	providing	that	no	person	including	a	specialist	in	the	field	of	infertility,	
shall conduct or cause to be conducted or aid in conducting by himself or by any other person, sex selection 
on a woman or a man. Section 3A of the Act reads as under: 

	 3-A.	Prohibition	of	sex	selection:.	No	person,	including	a	specialist	or	a	team	of	specialists	in	the	field	of	
infertility, shall conduct or came to be conducted or aid in conducting by himself or by any other person, sex 
selection	on	a	woman	or	a	man	or	on	both	or	on	any	tissue,	embryo,	conceptus,	fluid	or	gametes	derived	from	
either or both of them. 
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12.  It is thus clear from a reading of Section 3A of the Act that prohibition of sex selection (i.e. an act for 
increasing the probability that an embryo will of a particular sex) has been given a wide meaning under the 
said provisions and the restriction is on every person including a specialist on conducting or even causing 
to be conducted or aiding in conducting by himself or by any other person sex selection on a woman or a 
man	or	on	both	or	on	any	tissue,	embryo,	conceptus,	fluid	or	gametes	derived	from	either	of	both	of	them.	
Therefore, both conducting sex selection oneself or by aiding another person to engage in sex selection, has 
been brought within the purview of this section. 

13.  The contention of the learned Counsel for the petitioner that sex selection only amounts to determination 
of the sex of the embryo, which was conducted by an outside agency and thereafter determination of the 
pregnancy would constitute only an offence under Section 312 IPC, which, for the reasons mentioned by the 
learned Counsel had not reached the stage of attempt, cannot therefore be accepted. 

14.  Sex determination includes not only determination of the sex, but also includes anything done from fertilization 
until birth, which increases the probability that the embryo will be of a particular sex. Therefore, sex selection 
cannot	only	be	confined	to	the	determination	of	the	sex	of	the	foetus.	

15.  That such a comprehensive and extended meaning of sex selection has been given is also clear from an 
examination of Sections 6(b) and Section 6(c) of the Act, which read as under: 

6(b) “No person shall conduct of cause to be conducted any pre-natal diagnostic techniques including 
ultrasonography for the purpose of determining the sex of a foetus; 

6(c)  No person shall, by whatever means, cause or allow to be caused selection of sex before or after 
conception. 

16.  It is noteworthy that Section 6(c) as also the other provisions relating to the aspect of sex selection have been 
introduced by the Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Amendment Act, 
2002 (14 of 2003) with effect from 14.2.2004. Prior to that date only determination of sex by uttrasonography 
etc was prohibited, but after the said amendment, any step taken by a specialist or any other person to cause 
or even to allow to be caused selection of sex before or after conception was made punishable. 

17.  It appears that this amendment was introduced also for ensuring that all aspects of sex selection, starting from 
the initial activity of determination of the sex by pre-natal diagnostic procedures and thereafter all the steps 
taken by any person or specialist for facilitating sex selection before or after conception would be brought 
under the ambit of this amendment. 

18.  Even the title of the Act was amended and whereas in the earlier title the long title was for “An Act to provide 
for the Regulation of the use of Pre-natal Diagnostic Techniques for.... after the amendment Act No. 14 of 
2003 the initial line reads as “An Act to provide for the prohibition of sex selection, before or after conception 
and for regulation of prenatal diagnostic techniques...the purpose of pre-natal sex determination leading to 
female foeticide... 

19.  The statement of objects and reasons of the amendment Act No. 14 of 2003 also indicated the inadequacy 
of the 1994 Act and the need for expanding the scope of the Act so as to include a ban on sex selection 
techniques and procedures. The statement of Objects and Reasons of Act No. 14 of 2003 reads as under: 

1. Amendment Act 14 of 2003-Statement of Objects and Reasons- The pre-natal Diagnostic Techniques 
(Regulation and Prevention of Misuse) Act, 1994 seeks to prohibit pre-natal diagnostic techniques for 
determination of sex of the foetus leading to female foeticide. During recent years, certain inadequacies 
and	practical	difficulties	in	the	administration	of	the	said	Act	have	come	to	the	notice	of	the	Government,	
which has necessitated amendments in the said Act. 

2.  The pre-natal diagnostic techniques like amniocentesis and sonography are useful for the detection of 
genetic or chromosomal disorders or congenital malformations or sex linked disorders, etc. However, 
the amniocentesis and sonography are being used on a large scale to detect the sex of the foetus 
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and to terminate the pregnancy of the unborn child if found to be female. Techniques are also being 
developed to select the sex of child before conception. These practices and techniques are considered 
discriminatory to the female sex and not conducive to the dignity of the women. 

3.  The proliferation of the technologies mentioned above may, in future, precipitate a catastrophe, in the 
form of severe imbalance in male-female ratio. The State is also duty bound to intervene in such mailers 
to uphold the welfare of the society, especially of the women and children. It is, therefore, necessary to 
enact and implement in letter and spirit a legislation to ban the pre-concepiion sex selection techniques 
and the misuse of prenatal diagnostic techniques for sex-selective abortions and to provide for the 
regulation of such abortions. Such a law is also needed to uphold medical ethics and initiate the process 
of regulation of medical technology in the larger interests of the society. 

4.  Accordingly, it is proposed to amend the aforesaid Act with a view to banning the use of both sex 
selection techniques prior to Conception as well as the misuse of pre-natal diagnostic techniques for 
sex	selective	abortions	and	to	regulate	such	techniques	with	a	view	to	ensuring	their	scientific	use	for	
which they are intended. 

20.  We also observed that admittedly there was no registration of the petitioner’s clinic under the Act, which 
amounts to an offence under Section 3(1) of the Act. The said provisions reads as under: Section 3(1) “ 
No Genetic Counseling Centre, Genetic laboratory or Genetic Clime unless registered under this Act, shall 
conduct or associate with, or help in, conducting activities relating to prenatal diagnostic techniques. 

21.		 The	 said	 provisions	 also	 clarifies	 that	 no	 Genetic	 Counseling	 Centre,	 Laboratory	 or	 clinic	 unless	 it	 is	
registered under the Act can conduct or even associate with or help in conducting the activities relating to 
pre-natal diagnostic techniques. Therefore, even association or helping with activities for sex selection would 
be prohibited under the Act. 

22.		 In	this	background,	we	also	find	no	force	in	another	contention	raised	by	the	learned	Counsel	for	the	petitioner	
that as the offence of engaging or aiding any sex selection is punishable for three years under Section 23 of 
the Act, and as the present offence would only be a case of attempt to commit, whose maximum punishment 
would be half or 1 1/2 years, hence an offence of sex selection, would become non-cognizable in view of 
the	last	clause	of	Schedule	1,	of	the	Code	of	Criminal	Procedure	dealing	with	‘Classification	of	Offences	
against other laws’. Here it may be pointed that there is a direct provision under the Act, viz. Section 27 which 
clearly provides that every offence under this Act shall be cognizable, non-bailable and non-compoundable. 
Therefore this special provision in the Act would prevail over the general provision in view of Section 5 of 
the Code of Criminal Procedure. 

23.		 The	last	submission	raised	by	the	learned	Counsel	for	the	petitioner	by	means	of	a	supplementary	affidavit	
that	while	preparing	a	certain	Parcha	of	the	case	diary	on	20.4.2006,	the	investigating	officer	had	exonerated	
the petitioner from an offence under the Act. 

24.  We cannot consider or appreciate the value of such an entry in the case diary at this stage in the present 
petition under Article 226, and it is for the court to apply its mind and consider whether an offence under a 
particular provision is made out or not at the appropriate stage. In this connection it has been held in Supdt. 
of Police, CBI v. Tapan Kumar Singh , that the FIR need not even mention all the ingredients of an offence, 
and the same may be brought out on the conclusion of the investigation: 

 22. The High Court has also quashed the GD entry and the investigation on the ground that the information 
did not disclose all the ingredients of the offence, as if the informant is obliged to reproduce the language of 
the	section,	which	defines	“criminal	misconduct”	in	the	Prevention	of	Corruption	Act,	In	our	view	the	law	
does	not	require	the	mentioning	of	all	the	ingredients	of	the	offence	in	the	first	information	report.	It	is	only	
after a complete investigation that it may he possible to say whether any offence is made out on the basis of 
evidence collected by the investigating agency. 
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25.  It has further been mentioned in paragraph 22 of the aforesaid law report that the mere mention or non-mention 
of a particular section in the FIR is not conclusive, and it is for the Court to determine at the appropriate stage 
as to the offence for which the charge may be framed. The relevant lines read as under: 

 Similarly, the mentioning of a particular section in the FIR is not by itself conclusive as it is for the court to 
frame charges having regard, to the material on record. Even if a wrong section is mentioned in the FIR, that 
does not prevent the court from framing appropriate charges. 

26.  As any activity for sex selection as pointed out above has very grave social consequences as it can disturb 
the balance in the male-female ratio. With the female-male ratio having already declined to 933 per 1000 
males, we are sitting on a virtual time bomb, which can spell social disaster. Instances of villages where there 
are no eligible females for marriages are being reported, or where girls are being purchased from backward 
areas for servicing several brothers as brides. Whilst the earlier primitive methods of female foeticide were 
still	relatively	confined	to	a	limited	section	of	the	population,	however	by	using	the	modem	scientific	and		
relatively covert methods which the Act seeks to bring under its purview, sex selection has become a rampant 
phenomena which has affected every strata of society. 

27.  In view of the laxity in implementing the provision of the Act, and the continuing sex-selection and 
discriminatory practices against the female child compared to the male child, the apex Court has issued 
directions in Centre for Enquiry Into Health And allied Themes (CEHAT) and Ors. v. Union of India and Ors. 
calling for the effective implementation of the Act and for complying with its earlier order. The Center/State 
Govts. and Union Territories were further directed to issue advertisements to create awareness in public that 
there should not be any discrimination between male and female child. The reports of appropriate authorities 
were to be published annually for information of public. The National Monitoring and Inspection Committee 
was to continue to function till the Act was effectively implemented. Certain States were directed to appoint 
State Supervisory Boards and multi-membered appropriate authorities. 

28.		 In	view	of	what	has	been	indicated	hereinabove,	we	find	no	ground	to	quash	the	FIR	or	to	stay	the	arrest	of	
the petitioner. The petition has no force. It is accordingly dismissed. 

***
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IN tHE HIGH CoURt oF PUNJAB AND HARYANA At CHANDIGARH

 Civil Writ Petition No. 14759 of 2009
Decided on 27/04/2010

Dr. Devender Bohra 

-Vs- 

State of Haryana and other Respondent 

Hon’ble Judge : K. Kannan  J

Counsels: 

For Appellant/Petitioner/Plaintiff: Anil Ghanghas, Adv.

For Respondents/Defendant: Ravi Dutt Sharma, Deputy Adv. General

Acts/Rules/orders : Sections 2, 3-A, 3-B, 4, 17(2), 21 Pre-conception and Pre-natal Diagnostic Techniques Act, 
1994; Rule 3 of Pre-conception and Pre-natal Diagnostic Techniques Act, 1994; Indian Medicla Council Act of 
1956 and Act of 1970. 

CASE SUMMARY

Under the provisions of the Act, to prevent the misuse of Ultrasound /Sonography machines 
for the purpose of sex determination, wide powers are conferred on the Appropriate Authority to seal 
and if necessary, seize the machine, record, register and any other material object if Appropriate 
Authority has reason to believe that it may furnish evidence of the commission of the offence 
punishable under the Act. Section 30 of the Act lays down that, Power to search and seize records, 
etc. (1) If the Appropriate Authority has reason to believe that an offence under this Act has been or is 
being committed at any Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic or any other 
place, such Authority or any officer authorized in this behalf may, subject to such rules as may be 
prescribed, enter and search at all reasonable times with such assistance, if any, as such Authority 
or officer considers necessary, such Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic 
or any other place and examine any record, register, document, book, pamphlet, advertisement or 
any other material object found therein and seize and seal the same if such Authority or officer has 
reason to believe that it may furnish evidence of the commission of an offence punishable under this 
Act. (2) The provisions of the Code of Criminal Procedure, 1973 (2 of 1974) relating to searches and 
seizures shall, so far as may be, apply to every search or seizure made under this Act. 

 Rule 12 of the Act lays down the procedure for such search and seizure. However the moment 
Appropriate Authority takes such action, it is challenged in the Court. The bulk of the Petitions filed 
before the High Courts are for challenging the seal and seizure of Ultrasound machines and for their 
return. 

In the Petition filed by Dr. Devendra Bohra, the order of suspension of registration of a 
sonography machine installed in the hospital run by the Petitioner and sealing of the equipment was 

 3 (5)
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challenged. The Appropriate Authority had taken the said action on the ground that as the Petitioner 
was a Medical Practitioner with B.A.M.S. degree, he was not qualified as per Section 2 (g) of the 
Act to possess the said machine. The contention of the Petitioner was that under the Indian Medical 
Council Act, 1956, he was a Medical Practitioner and hence entitled to the use of an ultra sound 
machine.

After considering various provisions and the Object of the Act, the High Court rejected the said 
contention by holding that “a Practitioner under Indian Medicine System may have a requirement of 
Sonography machine for determination of foetal abnormalities for appropriate treatment, but if he 
doesn’t possess the particular qualification required under the PCPNDT Act to operate the sonography 
machine, his challenge to the suspension order is futile without a challenge to the provisions of the 
PCPNDT Act or the Rules themselves. It was further held that the Notification issued by the State 
allowing the use of Ultrasound machine by medical practitioner with B.A.M.S. degree cannot expand 
the legislative intent or the Rules which have been framed under the Act. It was further held that the 
Notification issued by the Government can not displace the requirement of Rule 3 of the Act. The 
court held the Petition to be frivolous, wholly misconceived and dismissed it with fine of Rs. 10,000/-  
(Para 5)

This judgment needs to be appreciated for taking a very positive and affirmative view in 
upholding the action taken under the Act and for interpreting the provisions strictly. 

JUDGMENt  
Per Hon’ble Mr. Justice  K. Kannan  J.

I.  The subject of challenge - suspension of registration

1.  The petitioner challenges the order of suspension of registration of a sonogram installed in the hospital 
run by the petitioner and sealing of the equipment. By the impugned notice issued on 27.11.2008, the 
petitioner	had	been	directed	to	make	an	arrangement	of	qualified	Sonologist	as	per	the	provisions	of	the	
Pre-conception and Pre- Natal Diagnostic Techniques (Prohibition of Sex Selection) Act (hereinafter 
called the ‘PNDT Act’). The suspension notice was subject of a challenge in appeal to a Government 
under Section 21 before the appropriate authority and it was dismissed by order dated 13.03.2009. 
The suspension notice and the order passed in the appeal are the matters in challenge through this writ 
petition. By an ordinance issued in 2009 called the Pre-conception and Pre-Natal Diagnostic Techniques 
(Prohibition of Sex Selection) Haryana Validation Ordinance, 2009, the appropriate authority had been 
notified	and	it	validated	all	acts	done	in	the	name	of	appropriate	authority	even	prior	to	the	date	of	
the	notification.	The	ordinance	is	also	the	subject	of	challenge	but	no	arguments	were	advanced	and	
I proceed to dispose of the writ petition only in so far as it contains the challenge to the order of 
suspension of the registration under the PNDT Act.

II.  the basis of challenge- MBBS degree is no different from BAMS for the purpose of registration

2.  It is an admitted fact that at the time when the registration of the equipment was made in the hands of the 
petitioner,	there	had	been	a	medical	practitioner,	who	had	held	a	medical	qualification	recognized	under	the	
Indian Medical Council Act but subsequently he had resigned from the petitioner’s hospital and there had 
been no Sonologist or imaging specialist resulting in the suspension of the licence. The petitioner’s challenge 
is	on	the	basis	that	he	had	a	medical	qualification	recognized	by	the	Central	Council	of	Indian	Medicines	
and according to the petitioner, as a person, who has a BAMS (Bachelor in Ayurvedic Medicine & Surgery) 
qualification,	he	shall	be	permitted	 to	have	 the	 registration	 in	 the	same	manner	as	 the	person,	who	has	a	
MMBS (Bachelor of Medicine and Bachelor of Surgery) degree. The petitioner complains that the suspension 
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of licence amounted to gross breach fundamental right to equality and operated as discriminatory. According 
to the petitioner, the equipment is necessary for the very same reason as an allopath practicing medicine and 
the petitioner could not be denied the right of registration and the use of the equipment.

III.  the scheme of PNDt Act relating to registration

3.		 Significantly	the	writ	petition	does	not	challenge	the	vires	of	the	Act	or	the	rules	which	have	been	framed	
thereunder.	The	challenge,	however,	is	to	a	notification	issued	under	Section	17(2)	with	retrospective	effect	
which also was not pressed at the time of arguments. The Act imposes a system of registration of persons 
having the equipment to prevent the prevalent misuse by securing the data that could be collected by the 
user of the equipment for foeticide. The declared object of the Act is to provide for the prohibition of sex 
selection, before or after conception and for regulation of pre-natal diagnostic techniques for the purposes of 
detecting genetic abnormalities or metabolic disorders or chromosomal abnormalities or certain congenital 
malformations or sex-linked disorders and for the prevention of their misuse for sex determination leading to 
female foeticide and for matters connected therewith or incidental thereto. It is not denied that the petitioner 
has installed an elector sonogram in his hospital which is capable in carrying out “pre-natal diagnostic 
procedure”. The Act seeks to regulate the functioning of genetic counselling centres, genetic laboratories 
or genetic clinics by imposing restrictions of the user of a sonogram for conducting activities relating to 
certain pre-natal diagnostic techniques. The regulation includes the necessity of having to employ a person, 
who	shall	possess	the	qualifications,	as	may	be	prescribed	and	restricts	also	the	place	where	any	pre-natal	
diagnostic	technique	is	conducted.	Section	3-A	specifically	prohibits	a	person	including	a	specialist	in	the	
field	of	infertility	from	conducting	the	sex	selection	of	a	woman	or	a	man	or	of	both	or	on	any	tissue,	embryo,	
conceptus,	fluid	or	gametes	derived	from	either	or	both	of	 them.	Section	3-B	contains	 the	prohibition	on	
sale of ultrasound machine, etc., to persons, who are not registered under the Act. The need for registration 
of	a	person,	who	possesses	an	ultrasound	machine	is	obviously	to	ensure	that	the	sex	identification	which	is	
possible through the ultrasound machine is done in a controlled area of persons, who use it for appropriate 
diagnostic	purposes,	for	detecting	certain	abnormalities	which	are	specified	under	Section	4(2)	of	the	PNDT	
Act. The said provision states:

 No pre-natal diagnostic techniques shall be conducted except for the purposes of detection of any of the 
following abnormalities, namely:

(i)  chromosomal abnormalities;

(ii)  genetic metabolic diseases;

(iii)  haemoglobinopathies;

(iv)  sex-linked genetic diseases;

(v)  congenital anomalies;

(vi)		 any	other	abnormalities	or	diseases	as	may	be	specified	by	the	Central	Supervisory	Board.

IV.  the relevant Rules relating to registration - Persons who shall be appointed

4.		 The	pre-natal	diagnostic	technique	itself	could	be	carried	out	only,	if	a	person	who	is	qualified,	undertakes	
such an examination, records in writing certain conditions which are spelt out under Clause (3) of Section 
4. Section 5 prohibits the communication of the sex of the foetus, which is again intended to prevent the 
misuse of such information. Section 6 prohibits the determination of sex by any genetic counselling centre or 
genetic laboratory or genetic clinic. The provisions of the Act are carried through the rules of the year 1996 
and	Rule	3	specifies	the	qualification	of	employees	for	3	classes	namely,	(i)	genetic	counselling	centre;	(ii)	
genetic laboratory and (iii) genetic clinic/ ultrasound clinic/imaging centre. For each one of these classes, 
the	Rules	 specify	 the	 respective	qualifications	of	persons,	who	 shall	 be	 employed.	A	genetic	 counselling	
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centre could not be established without a gynaecologist or a paediatrician or a medical geneticist. A genetic 
laboratory shall have a person, who is either a medical geneticist or a lab technician having certain degrees. A 
genetic clinic/ultrasound clinic/ imaging centre shall have a gynaecologist having experience of performing 
at least 20 procedures and a Sonologist, Imaging specialist, Radiologist or Registered Medical Practitioner 
having Post-Graduate degree or diploma or six months training or one year experience in sonography or 
image scanning or there shall be a medical geneticist. The expressions “medical geneticist”, “Gynaecologist”, 
“Sonologist”,	“Medical	Practitioner”	have	all	been	defined.	A	“medical	geneticist”	is	defined	under	Section	
2(g) as follows:

	 “medical	geneticist”	includes	a	person	who	possesses	a	degree	or	diploma	in	genetic	science	in	the	fields	of	
sex selection and pre-natal diagnostic techniques or has experience of not less than two years in any of these 
fields	after	obtaining

(i)		 any	one	of	the	medical	qualifications	recognised	under	the	Indian	Medical	Council	Act,	1956	(102	of	
1956); or

(ii)  a post-graduate degree in biological sciences;

	 A	“Sonologist”	or	a	“Imaging	specialist”	is	defined	under	Section	2(p),	which	reads	as	follows:

	 “sonologist	 or	 imaging	 specialist”	means	 a	 person	who	 possesses	 any	 one	 of	 the	medical	 qualifications	
recognised under the Indian Medical Council Act, 1956 (102 of 1956) or who possesses a post-graduate 
qualification	in	ultrasonography	or	imaging	techniques	or	radiology;

	 Appendix	to	the	Rules	sets	out	the	forms	under	which	the	certificate	of	registration	shall	be	issued.	Form-A	
which is a form of application for registration of an ultrasound clinic/imaging centre requires a declaration that 
the organization that installs the equipments has understood the provisions of the Act and all the employees 
have	also	been	explained	under	the	Act	and	the	Rules.	Form-B	is	the	certificate	of	registration	issued	for	a	
particular period of time and Form-C is for rejection of application for grant/renewal of registration; Form-D 
specifies	the	form	of	maintenance	of	records	by	genetic	counselling	centre;	Form-E	by	the	genetic	laboratory	
and Form-F for genetic clinic/ultrasound clinic/imaging centre.

V.  Government notification permitting use of the machine by a BAMS degree holder is irrelevant for 
testing the competence for obtaining registration under the relevant rules

5.  The attempt of the petitioner’s counsel was to show that the Indian Medical Council Act and the Indian 
Medicine	Central	Council	Act	of	1970	fulfill	the	same	object	and,	therefore,	even	a	person	registered	as	a	
practitioner under Indian Medicine Central Council Act shall also be competent to install a sonogram. The 
entire submissions of the counsel appearing for the petitioner are misdirected in assuming that since two 
enactments contained a same objective namely of constituting a medical council and for maintenance of 
certain registration of practitioners, there cannot be a discrimination between the practitioners of Indian 
Medicine and practitioners of Allopathic system. If the Act requires the possession of certain degrees and if 
the petitioner does not possess the same, there ends the issue and the question of allowing the petitioner to 
continue the registration does not arise. It is a simple open and shut case of a petitioner, who is not a ‘medical 
practitioner’ and who is not therefore registered under the Indian Medical Council Act of 1956. If the admitted 
position is that his name has not been registered in the State Medical register and the Act read with the rules 
specifically	require	that	the	person,	who	possesses	the	equipment	to	have	such	a	certain	qualification,	then	the	
petitioner could have no further argument to advance. I have already outlined three classes of organizations 
mentioned under Rule 3 and the prohibition of sale of ultrasound machine to any such organization which 
is not registered under the Act. It may be that a practitioner under the Indian medicine system may have a 
requirement for detection of foetus abnormalities for appropriate treatment, but if the Act requires the person 
to	have	a	particular	qualification	to	possess	the	sonogram,	it	will	be	futile	to	question	the	legislative	wisdom	
in a reply to a notice for suspension of registration that he should be treated as competent to make use of 
the equipment for the purpose of registration. Without a challenge to the provisions of the Act or the Rules 
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themselves, the petitioner has no legs to stand. The petition is wholly misconceived, for, even at the time of 
arguments, the learned Counsel made a dogged insistance in pressing for a parity in treatment of a medical 
practitioner registered under the Indian Medical Council Act and a practitioner registered under the Indian 
Medicine	Central	Act.	The	right	to	use	an	ultrasound	machine	by	a	BAMS	degree	holder	through	a	notification	
issued by the Deputy Secretary, Health on behalf of the Secretary to Government, Haryana, on 12.04.2004, is 
used	by	the	petitioner	to	justify	that	if	he	had	been	permitted	to	use	the	ultrasound	machine	by	the	notification,	
the	respondents	would	be	estopped	from	passing	impugned	order.	A	notification	by	the	State	allowing	the	
user	cannot	expand	the	legislative	intent	or	the	Rules	which	have	been	framed	under	the	Act.	The	notification	
must be understood in the strictest sense of making possible a practitioner of Indian medicine having a BAMS 
degree to assess the values or interpreting the imaging secured through the ultrasound machines. It cannot be 
used for legitimizing even the possession of the equipment without a registration under the relevant rules or 
claim	that	registration	must	be	made	de	hors	the	rules.	The	notification	issued	by	the	Government	in	the	year	
2004	is	no	more	than	a	certification	of	competence	to	use	the	modern	technological	innovations	and	it	cannot	
displace the requirement of Rule 3 of the PNDT Act.

6.  The writ petition is frivolous and it is dismissed with cost assessed at Rs. 10,000/-.

***

EQUIVALENt CItAtIoN: 2006 (4) KarLJ 81 

IN tHE HIGH CoURt oF KERALA

o.P. No. 39084 of 2001 and connected cases
Decided on: 01.08.2006

Qualified Private Medical Practitioners and Hospitals Association

Versus

State of Kerala

Hon’ble Judges: V.K. Bali, C.J. and P.R. Raman, J.

Counsels: 

For Appellant/Petitioner/Plaintiff: P.B. Sahasranaman, K. Jagadeesh and T.S. Harikumar, Advs.

For Respondents/Defendant: Noorji Noushad, Government Pleader

Acts/Rules/Orders: 

Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act, 1994 - Sections 2,  
3(1), 3(2), 3(3), 4(1), 4(2), 4(3), 6, 18, 18(1), 19, 20, 22, 22(1), 22(2), 22(3) and 30(1)

 3 (6)
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CASE SUMMARY 

In this case seven hospitals situated in different parts of Kerala had sought   declaration that 
laboratories and clinics which do not conduct pre-natal diagnostic tests using ultra sonography will not 
come within the purview of the Act and the Authorities under the Act should not insist for registration 
of all ultra sound scanning centres irrespective of the fact as to whether they are conducting ultra 
sonography or not.  The Court accepted their submission that registration under the Act will be 
compulsory only for genetic counseling centres, genetic clinics and genetic laboratories which are 
used for conducting any pre-natal diagnostic procedure or pre-diagnostic steps. The Court however 
rejected the contention that such clinics do not come within the purview of the provisions of the Act.  
Considering the Provisions of Section 4 (1) and Section 22 of the Act and keeping in mind the object 
of the Act to prevent misuse of any pre-natal diagnostic techniques it was held that, authorities will be 
free to conduct inquiries or inspection at any place where such device is available and to take action 
under the Act in case any person or institution is indulging in activities contrary to the provisions of 
the Act, irrespective of the fact that such an institute is registered or not under the Act. (Para 14)

This judgment thus takes a positive view, by holding that Authorities are fully competent to 
ensure due compliance of the Act from all persons, at all places and in all Institutions, whether 
registered or unregistered, and thereby empowering Appropriate Authorities to ake action even 
against any unregistered institute. 

Cases Referred: 

Cehat v. Union of India AIR 2002 SC 3689

JUDGMENt 
P.R. Raman, J.

1.  In all the above Original Petitions there is a common prayer for a declaration that laboratories and clinics 
which do not conduct pre-natal diagnostic, test using ultrasonography will not come within the purview of 
the Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act, 1994 (hereinafter referred 
to as ‘the Act’) and for a direction to the respondents not to insist for registration of all ultrasound scanning 
centres irrespective of the fact as to whether they are conducting ultrasonography, under the Act, 1994.

2.  First petitioner in O.P. 10193/2002 is the Lourdes Matha Hospital and the second petitioner is the P.V.S. 
Memorial	 Hospital,	 Kaloor.	 O.P.	 39084/2001	 is	 filed	 by	 the	Qualified	 Private	Medical	 Practitioners	 and	
Hospitals	 Association,	 represented	 by	 its	 President.	 O.P.	 3446/2002	 is	 also	 filed	 by	 hospitals.	 In	 O.P.	
2704/2002, there are seven petitioners who are also hospitals situated in different places of State of Kerala. 
O.P.	2194/2002	is	filed	by	persons	representing	various	hospitals.	O.P.	563/2002	is	also	filed	by	a	Hospital	
situated in Ernakulam.

3.  It is averred in the Original Petitions that the petitioners hospitals are engaged in treatment of all ailments 
except genetic counselling and are not conducting any prenatal diagnosis using ultrasonography. They also 
undertake that they will not undertake any pre-natal diagnostic procedures as contemplated under the Act. 
This	Court,	while	admitting	the	Original	Petitions,	after	taking	notice	of	the	specific	averments	made	by	the	
petitioners that they are not conducting any pre-natal diagnosis using ultrasonograpy in their hospitals, passed 
an interim direction that Registration under Section 18 of the Prenatal Diagnosis (Regulation and Prevention 
of Misuse) Act, 1994 shall not be insisted in their case. However, it was made clear that the said order shall 
not prevent the authorities concerned to inspect the hospitals as to whether the petitioners are conducting any 
such pre-natal test.
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4.  It is the case of the petitioners that only institutions which are using ultrasonography for the purpose of pre-
natal Diagnosis will come within the purview of the Act and only such institutions are required to register 
with the authority. In other words, institutions having ultrasonography used for the purposes other than for 
conducting prenatal diagnostic test cannot be said to be a genetic laboratory or clinic for the purpose of the 
Act.

5.		 Ext.P3	 in	 O.P.	 39084/2001	 is	 a	 press	 release	 dated	 20.8.2001	 issued	 by	 the	 District	 Medical	 Officer,	
Ernakulam, who is the second respondent therein, directing all ultrasound clinics and genetic counselling 
centres	in	the	city	to	register	before	the	date	specified	therein.	There	is	a	further	direction	that	scanning	clinics	
associated with private hospitals also should register. Though, in reply thereto, petitioner had sent a letter to 
the second respondent that it is not at all necessary to obtain registration for all the institutions by Ext. P5 
dated 28.11.2001, the second respondent issued another press release reiterating that ultrasound scanning 
centres will have to obtain licence.

6.  The short question that arises for consideration is as to whether hospitals which are equipped with ultra sound 
scanning equipment for purpose other than conducting any Pre-natal Diagnostic test requires registration and 
whether such hospitals will come within the purview of the said Act.

7.  The respondent would contend that based on the order of the Supreme Court reported in Cehat v. Union 
of India AIR 2002 SC 3689, all clinics with ultrasound machines require registration. It is also their case 
that irrespective of the fact as to whether the said ultrasound scanning machines are used for any pre-natal 
detection or not such institution must be registered.

8.  At the outset, we may say that the order of the apex court as referred to supra is only an interim order and 
the	respondents	have	no	case	that	any	final	judgment	is	rendered	by	the	apex	court	and	as	a	matter	of	fact,	no	
such	final	judgment	is	placed	on	record.	We	have	gone	through	the	order	of	the	apex	court	and	we	find	that	
there was no occasion for the apex court to consider the applicability of the Act to institutions which are using 
ultrasound scanning for any purposes other than pre-natal detection. In the circumstances, we shall proceed 
to dispose of these Original Petitions with reference to the provisions contained in the Act.

9.  The Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act, 1994 is an Act provided 
for regulation of the use of pre-natal diagnostic techniques for the purpose of detecting genetic or metabolic 
disorders or chromosomal abnormalities or certain congenital mal-formations or sex linked disorders and 
for the prevention of the misuse of such techniques for the purpose of pre-natal sex determination leading 
to female foeticide, and for matters connected there with or incidental thereto. Section 2(c) of the said act 
defines	“Genetic	Counselling	Centre”	as	an	institute,	hospital,	nursing	home	or	any	place,	by	whatever	name	
called, which provides for genetic counselling to patients. As per Section 2(d) “Genetic Clinic” means a clinic, 
institute, hospital, nursing home or any place, by whatever name called, which is used for conducting pre-
natal	diagnostic	procedures.	Section	2(e)	defines	“Genetic	Laboratory”	as	a	laboratory	and	includes	a	place	
where facilities are provided for conducting analysis or tests of samples received from Genetic Clinic for pre-
natal	diagnostic	test.	Section	2(i)	defines	“pre-natal	diagnostic	procedures”	as	gynecological	or	obstetrical	
or	medical	procedures	such	as	ultrasonography	foetoscopy,	 taking	or	 removing	samples	of	anniotic	fluid,	
chorionic villi, blood or any tissue of a pregnant woman for being sent to a Genetic Laboratory or Genetic 
Clinic for conducting pre-natal diagnostic test. As per Section 2(j) “pre-natal diagnostic techniques” includes 
all pre-natal diagnostic procedures and pre-natal diagnostic tests. As per Section 2(k) “prenatal diagnostic 
test”	means	ultrasonography	or	any	test	or	analysis	of	amniotic	fluid,	chorionic	villi,	blood	or	any	tissue	of	
a pregnant woman conducted to detect genetic or metabolic disorders or chromo somal abnormalities or 
congenital anomalies or haemoglobinopathies or sex-linked diseases.

10.  Chapter II of the said Act deals with Regulation of Genetic Counselling Centres, Genetic Laboratories and 
Genetic Clinics, As per Section 3(1) no Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic 
unless registered under this Act, shall conduct or associate with, or help in, conducting activities relating 
to pre-natal diagnostic techniques. As per Sub-section (2) of Section 3, no Genetic Counselling Centre, 
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Genetic Laboratory or Genetic Clinic shall employ or cause to be employed any person who does not possess 
the	prescribed	qualifications.	Likewise,	Sub-section	(3)	of	Section	3	bars	medical	geneticist,	gynecologist	
paediatrician, registered medical practitioner or any other person from conducting or causing to be conducted 
or aid in conducting by himself or through any other person, any pre-natal diagnostic techniques at a place 
other than a place registered under this Act.

11.  Section 4(1) under Chapter III provides that on and from the commencement of the said Act, no place 
including a registered Genetic Counselling Centre or Genetic Laboratory or Genetic Clinic shall be used 
or caused to be used by any person for conducting pre-natal diagnostic techniques except for the purposes 
specified	in	Clause	(2)	and	after	satisfying	any	of	the	conditions	specified	in	Clause	(3).	As	per	Section	4(2)	
no pre-natal diagnostic techniques shall be conducted except for the purposes of detection of (i) chromosomal 
abnormalities (ii) genetic metabolic diseases, (iii) haemoglobinopathies, (iv) sex-linked genetic diseases 
(v)	 congenital	 anomalies	&	 (vi)	 any	 other	 abnormalities	 or	 diseases	 as	may	 be	 specified	 by	 the	Central	
Supervisory Board. As per Sub-section (3) of Section 4 no pre-natal diagnostic techniques shall be used or 
conducted	unless	the	person	qualified	to	do	so	is	satisfied	that	any	of	the	conditions	prescribed	thereunder	
are	fulfilled.	The	conditions	prescribed	are	(i)	the	age	of	the	pregnant	woman	is	above	thirty-five	years,	(ii)	
the pregnant woman has undergone of two or more spontaneous abortions or foetal loss; (iii) the pregnant 
woman had been exposed to potentially teratogenic agents such as drugs, radiation, infection or chemicals, 
(iv) the pregnant woman has a family history of mental retardation or physical deformities such as spasticity 
or	any	other	genetic	disease	and	 (v)	 any	other	condition	as	may	be	 specified	by	 the	Central	Supervisory	
Board. Section 6 prohibits determination of sex. As per this Section on and from the commencement of the 
Act, no Genetic Counselling Centre or Genetic Laboratory or Genetic Clinic shall conduct or cause to be 
conducted in its Centre, Laboratory or Clinic, pre-natal diagnostic techniques including ultrasonography, 
for the purpose of determining the sex of a foetus and no person shall conduct or cause to be conducted any 
prenatal diagnostic techniques including ultrasonography for the purpose of determining the sex of a foetus.

12.  Next chapter, which is relevant is Chapter VI which deals with registration of Genetic Counselling Centres, 
Genetic Laboratories or Genetic Clinics. As per Section 18(1) no person shall open any Genetic Counselling 
Centre, Genetic Laboratory or Genetic Clinic after the commencement of this Act unless such Centre, 
Laboratory or Clinic is duly registered separately or jointly under the Act. Section 19 deals with grant of 
certificate	of	registration.	Section	20	deals	with	cancellation	or	suspension	of	registration.	Chapter	VII	deals	
with offence and penalties. Section 22 thereunder deals with prohibition of advertisement relating to pre-
natal determination of sex and punishment for contravention. As per Sub-section (1) of Section 22 no person, 
organisation, Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic shall issue or cause to be 
issued any advertisement in any manner regarding facilities or pre-natal determination of sex available at such 
Centre, Laboratory, Clinic or any other place. As per Sub-section (2) of Section 22 no person or organisation 
shall publish or distribute or cause to be published or distributed any advertisement in any manner regarding 
facilities of pre-natal determination of sex available at any Genetic Counselling Centre, Genetic Laboratory 
or Genetic Clinic or any other place. In case any person contravenes any provision as aforesaid, he shall be 
punished with imprisonment as provided under Sub-section (3) of Section 22.

13.  As per Sub-section (1) of Section 30 if the appropriate authority has reason to believe that an offence under 
this Act has been or is, being committed by any Genetic Counselling Centre, Genetic Laboratory or Genetic 
Clinic,	such	authority	or	any	officer	authorised	thereof	in	this	behalf	may,	subject	 to	such	rule	as	may	be	
prescribed,	enter	and	search	at	all	reasonable	times,	with	such	assistance,	if	any,	as	such	authority	or	Officer	
considers necessary, such Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic and examine 
any record, register, document book, pamphlet, advertisement or any other material object found therein and 
seize	the	same	if	such	authority	or	officer	has	reason	to	believe	that	it	may	furnish	evidence	of	the	commission	
of an offence punishable under this Act.

14.  On a reading of the above provisions, it can thus be seen that Section 18 of the Act compels registration of 
Genetic Counselling Centres, Genetic Laboratory or Genetic Clinics without which no person shall open 
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any such centres, laboratory or clinic, after the commencement of the Act. But the expression “Genetic 
Counselling	Centre”	as	defined	under	Section	2(c)	makes	it	clear	that	any	institute,	hospital,	nursing	home	
or any place by whatever name called, which provides for genetic counselling to patients come within the 
ambit of the expression “Genetic Counselling Centre”. In other words, such of those institutions must provide 
for	Genetic	Counselling	 to	patients.	Likewise;	a	Genetic	clinic	as	defined	under	Section	2(d)	will	 take	 in	
only	clinic/institute/hospital	or	nursing	home	which	is	used	for	conducting	Pre-natal	diagnosis.	The	specific	
contention of the petitioners is that they are not conducting any Pre-natal diagnostic procedures. If so, going 
by	the	definition,	it	cannot	be	treated	as	a	diagnostic	clinic	or	diagnostic	counselling	centre	as	defined	under	
the Act. But, at the same time, even the registered genetic counselling centre, genetic laboratory or genetic 
clinic as the case may be, can Use of cause to use for conducting any pre-natal diagnostic techniques except 
for	the	purpose	specified	in	Clause	2	of	Section	4,	if	they	are	satisfied	that	the	conditions	specified	in	Clause	
(3)	thereunder	are	fulfilled.	Further,	as	per	Section	4(1)	of	the	Act,	it	prohibits	use	of	conducting	any	Pre-
natal diagnostic technics in any place including a registered counselling centre or genetic centre or clinic 
as the case may be. By use of the expression “including a registered Genetic Counselling Centre...” the 
legislature has intended to extend the prohibition contained in Section 4 even to unregistered counselling 
centre or diagnostic centre or Genetic clinic, as the case may be. In other words, even institutions which may 
not require registration will still be governed by the restrictive provision and cannot indulge in any activities 
contrary to the legislative mandate imposed under Section 4 and the prohibitions contained therein equally 
apply to all such institutions Further, as per Section 22 there is a ban for issuance of any advertisement in 
any manner . regarding the facilities of pre-natal determination of sex, available at such centre, laboratory, 
clinic, including any person or organisation, genetic counselling centre etc. Further, powers have been vested 
in the authorities to conduct inspection or to hold such enquiries for the purpose of satisfying themselves that 
the	institutions	to	whom	certificate	of	registration	is	granted	is	strictly	complied	with	the	requirements	of	the	
Act and rules thereunder. Therefore, with a view to prevent misuse of any pre-natal diagnostic techniques 
except for the purpose of genetic or metabolic diseases etc. as the case may be, the authorities will be free to 
conduct inquiries or to hold inspections at places where such device is available and to take action in case any 
person or institution is indulged in activities contrary to the provisions of the Act. This will equally apply to 
non-registered institutions as well. While the registration only permits prenatal diagnostic techniques being 
used for restricted purposes mentioned in Clause (2) of Section 4, it cannot be said that merely because the 
institutions are not registered they can indulge in the use of such techniques even for the purposes clearly 
prohibited under the Act. Therefore, the authorities will be fully competent to ensure due compliance of the 
provisions of the Act whether it be registered or unregistered institution. However, petitioners, so long as 
they don’t act in violation of the undertaking given and so long as they are not conducting any such pre-natal 
diagnostic tests using any techniques including ultrasonography, cannot be insisted to be registered under 
Section 18 of the Act. So however, it will be open to the authorities concerned to inspect the hospitals and to 
ensure that petitioners are not conducting any such pre-natal test as undertaken by them. As a matter of fact, 
even	the	letter	of	the	Director	of	Health	Services,	addressed	to	all	District	Medical	Officers	of	health,	only	
directs	the	District	Medical	Officers	of	Health	to	identify	the	units	which	are	yet	to	be	registered	under	the	
Act which direction as such does not affect any of the petitioners so long as they are not conducting any pre-
natal diagnostic test and there is no room for any apprehension that such institutions will be compelled to be 
registered under Section 18 of the Act.

15.  As we have already indicated, registration will be compulsory only in case of Genetic Counselling Centres, 
Genetic Clinic, Genetic Laboratory, etc. which are used for conducting any pre-natal diagnostic procedures 
or pre-diagnostic test. However, if any of the hospitals are found using such pre-diagnostic techniques and/
or does any act in violation of the provisions contained in the Act, necessarily the authorities will have the 
power to proceed in accordance with law.

The Original Petitions are accordingly disposed of with the above observations.

***
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EQUIVALENt CItAtIoN : 2009 CRI.L.J. 721

IN tHE HIGH CoURt oF GUJARAt (FULL BENCH)

Cri. Reference Nos. 4 and 3 of 2008
Decided on 30/09/2008

Suo Motu

-Vs- 

State of Gujarat

Hon’ble Judges :. M. S. Shah, D. H. Waghela and Akil Kureshi, J.J

Suo Motu, for Applicant :

Sunit S. Shah, Public Prosecutor for Opposite party.

Acts/Rules/orders:  Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection ) Act, 1994 
– Sections 3, 4, 4(2), 4(3), 5, 6, 17, 20, 28, 28(1) and 32;  Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection ) Act (Amendment), 2003; Pre-conception and Pre-natal Diagnostic Techniques 
(Regulation and Prevention of Misuse) Amendment Act, 2002; Gujarat High Court Rules, 1993 – Rule 5;  Pre-
conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection ) Rules 1996- Rules 9, 9(4) and 
10(1A). 

CASE SUMMARY :

This Full Bench decision of Gujarat High Court is a path breaking decision, wherein the Court 
has taken a progressive view in tune with the provisions of the Act.  In this case the Full-Bench of 
the Gujarat High Court  was deciding the Reference made by single Judge in the case of Hitesh D. 
Shaha -Vs- State of Gujarat on several important legal issues namely, whether the provisions of the 
Proviso to subsection (3) of Section 4 of the Act require that the complaint should contain specific 
allegation regarding the contravention of the provisions of  Section 5 and 6 of the Act ;  whether the 
burden lies on the Authorities to prove that there was contravention of the Provisions of Section 5 
or 6 of the Act and whether any deficiency or inaccuracy in filing Form - ‘F’ as required under the 
statuary provisions is merely a procedural lapse?  

The genesis of the reference was the decision of single bench in the case of Dr. Manish C. 
Dave -Vs- State of Gujarat, (2008) 1 GLR 239.   By this decision a bunch of petitions for quashing 
criminal complaints filed against petitioners for the offence punishable u/s 4 and 5 of the Act were 
allowed.  The petitioners were radiologists using sonography machine for the purpose of diagnosis.  
The only allegation made against them was that they have failed to fill up the Form- ‘F’ as required 
u/s 4(3) of the Act, which according to prosecution, amounted to contravention of the provisions of 

 3 (7)
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Section 5 and 6 of the Act.   However in the absence of any specific allegation in the complaint that 
petitioners had conducted the tests for sex determination or communicated the sex of the foetus to 
any one, it was held by the single Bench that deficiency in filling up Form -’F’ does not amount to 
contravention of the provisions of Section 5 and 6 of the Act.  Accordingly it was further held that 
complaints themselves were not maintainable.  

This observation made by High Court in the case of Manish C. Dave that “Deficiency or 
inaccuracy in filling up of Form – ‘F’ is merely a procedural lapse which does not in any manner 
amount to contravention of the provisions of Section 5 and 6 of the Act” was bound to prove fatal to 
prosecution, leading to setting aside of several such criminal cases.  

Fortunately for the prosecution, the same High Court had in the case of Jagruti R. Sanghvi 
-Vs- State of Gujarat, Misc. Application No. 4996/2008 expressed disagreement with the view taken 
by the single Judge in the case of Manish C. Dave. Hence faced with these conflicting views, in the 
case of Hitesh D. Shaha – Vs- State of Gujarat it was felt necessary by another single bench to make 
Reference to Larger Bench.  

Accordingly, in this Reference, while answering these legal issues it was held by the Full 
Bench that the Rules are made and the Forms are prescribed in aid of implementation of the Act to 
plug the possible loop holes in strict compliance of the Act and hence they are very important for 
implementation of the Act and for the prosecution of the offender that any improper maintainance 
of such record is itself made by the Act  equivalent to violation of the Proviso of Section 5 and 6 
by virtue of the Proviso to subsection (3) of Section 4 of the Act . It was further held that  improper 
maintainance of records also has consequences other than prosecution for the deemed violation 
of Section 5 or 6 because Section 20 provides for cancellation or suspension of registration of 
genetic counseling centre, genetic laboratory or genetic clinic in case of breach of the provisions of 
the Act or the Rules framed there under.  It was held that by virtue of the deeming provision of the 
Proviso to subsection (3) of Section 4, contravention of the provisions of Section 5 or 6 is legally 
to be presumed.  Hence Proviso to sub-section (3) of Section 4 of the Act does not require that 
the complaint alleging the inaccuracy or deficiency in maintaining record in the prescribed manner 
should also contain allegation of contravention of the provisions of Section 5 or 6 of the Act.  It was 
further held that the burden to prove that there was contravention of these provisions does not 
lie upon the prosecution.   It was accordingly held that, deficiency or inaccuracy in filling Form-’F’ 
prescribed under Rule 9 of the Rules made under the PNDT Act, being a deficiency or inaccuracy 
in keeping record in the prescribed manner, is not a procedural lapse but an independent offence 
amounting to contravention of the provisions of Section 5 or 6 of the PNDT Act and has to be treated 
and tried accordingly.  (Para 7,8,9)

This judgement of Full Bench is really welcome because of the  progressive interpretation 
given to these provisions., Otherwise the provisions of Section 4 (3) of the Act would have been 
illusory or nugatory. This judgment is important in more than one area as it has held that not only the 
Appropriate Authority but any officer on whom the powers are conferred by the Central Government, 
the State Government or the Appropriate Authority itself can institute a complaint under the provisions 
of the Act and court can take cognizance on a compliant made by any officer authorized in that 
behalf.   Thus in this case the Court has widened the scope of the term 'Appropriate Authority' and 
recognized  the locus standi of any officer authorized by such Appropriate Authority to file complaint 
and set the law in motion in case of violation of the provisions of the Act. (para 6)
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JUDGMENt  
Per Hon’ble Justice Mr. D. H. Waghela J.

By these References, learned single Judge has referred the following issues for consideration and opinion:

“(i) Whether under the provisions of section 28 of the Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection) Act, 1994, a Court can take cognizance of an offence under the Act on a complaint 
made	by	any	officer	authorised	in	this	behalf	by	the	Appropriate	Authority?

(ii)  Whether the provisions of the proviso to sub-section (3) of section 4 of the PNDT Act require that the 
complaint	should	contain	specific	allegations	regarding	the	contravention	of	the	provisions	of	sections	
5	and	6	of	the	Act?

(iii)  Whether the burden lies on the authority to prove that there was contravention of the provisions of 
section	5	or	6	of	the	PNDT	Act?

(iv)		 Whether	any	deficiency	of	inaccuracy	in	filing	Form-F	as	required	under	the	statutory	provisions	is	
merely	a	procedural	lapse?”

2.  Above issues have come to be referred on account of the learned single Judge not agreeing with the following 
observations and conclusions expressed by another learned single Judge in Dr. Manish C. Dave v. State of 
Gujarat [2008 (1) GLH 475] :

“10	 Therefore,	 the	complaint	 should	be	filed	by	Appropriate	Authority	or	any	officer	authorised	 in	 this	
behalf by the Central Government or State Government and the person who has given notice of not 
less	 than	fifteen	days	in	 the	manner	prescribed,	 to	 the	Appropriate	Authority	of	 the	alleged	offence	
and	of	his	intention	to	make	a	complaint	to	the	Court.	Admittedly,	the	complaints	were	not	filed	by	
Appropriate	Authority	or	any	officer	authorised	in	this	behalf.	There	is	nothing	on	record	to	show	that	
the	persons	who	have	filed	the	complaints	have	given	notice	as	per	Section	28	(b)	of	the	Act.	In	view	
of these facts, I am of the view that the complaints become bad in law.

“15.  From a bare perusal of the complaints, it is apparent that it is not the case of the authority that provisions 
of Section 5 or 6 are applicable inasmuch as the authority has not been able to show or even alleged that 
(i) any pregnant woman or her relative or any other person has been communicated the sex of foetus by 
the petitioners or (ii) at any place and by any person, including the person conducting ultrasonography, 
there	has	been	either	sex	determination	or	sex	selection.	In	absence	of	such	specific	allegations	in	the	
complaint, it cannot be said that provisions of sections 5 and 6 of the Act would be attracted.

“16.		 Reading	the	proviso	to	section	3,	it	is	to	be	presumed	that	the	deficiency	or	inaccuracy	in	the	record	
would amount to contraventions of the provisions of section 5 or section 6 of the Act. As a natural 
consequence,	in	view	of	such	deficiency	or	inaccuracy,	there	should	be	allegation	of	contravention	of	
provisions	of	sections	5	and	6	of	the	Act.	In	the	present	case,	there	are	no	specific	allegations	in	the	
complaint pertaining to the provisions of sections 5 and 6. Apart from that, the language of sections 5 
and 6 is prohibitory in nature and therefore the burden of proof will be on the authority to prove that 
there	was	contravention	and	thereupon	to	rely	on	the	provisions	of	Statutory	Form-F	for	filing	criminal	
complaint.

“18.  As far as section 4 (3) is concerned, it is the case of the petitioners that the register is maintained with 
all the columns which fall within the four corners of the duties and functions of the petitioners. Apart 
from that, no opportunity is afforded to the petitioners to prove contrary and put up their case. Further, 
such	deficiency	or	 inaccuracy,	at	 least	so	far	as	 the	present	proceedings	are	concerned,	 is	merely	a	
procedural lapse, which do not in any manner contravene the provisions of sections 5 and 6 of the 
Act.
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“19.  In view of the above, when it is not established that there is contravention of the provisions of Sections 
5	or	6,	 the	contention	regarding	any	Inaccuracy	or	deficiency	in	Form-F	will	not	be	applicable	and	
therefore the complaints themselves are not maintainable. I am, therefore, of the view that the complaints 
do not prima facie establish any alleged offence against the petitioners.”

 The questions referred in Reference No.4 of 2008 include the issue referred in Reference No.3 of 2008 and 
they are heard and disposed as references under Rule 5 of the Gujarat High Court Rules, 1993.

3.  The Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 (for short 
“the Act”) is enacted for the avowed purpose of prohibiting sex selection, before or after conception, and for 
regulation of pre-natal diagnostic techniques for the purposes of detecting genetic abnormalities or metabolic 
disorders or chromosomal abnormalities or certain congenital malformations or sex-linked disorders and for 
the prevention of their misuse for sex determination leading to female foeticide and for matters connected 
therewith or incidental thereto. Relevant statutory provisions of the Act, as amended by the Act 14 of 2003, 
read as under :

“2	Definitions-

In this Act, unless the context otherwise requires -

(a)  “Appropriate Authority” means the Appropriate Authority appointed under section 17;

 (i)  “pre-natal diagnostic procedures” means all gynaecological or obstetrical or medical procedures 
such	as	ultrasonography,	foetoscopy,	taking	or	removing	samples	of	amniotic	fluid,	chorionic	
villi,	embryo,	blood	or	any	other	tissue	or	fluid	of	a	man,	or	of	a	woman	before	or	after	conception,	
for being sent to a Genetic Laboratory or Genetic Clinic for conducting any type of analysis or 
pre-natal diagnostic tests for selection of sex before or after conception;

(j)  “Pre-natal diagnostic techniques” includes all pre-natal diagnostic procedures and pre-natal 
diagnostic tests;

(k)		 “pre-natal	 diagnostic	 test”	means	 ultrasonography	 or	 any	 test	 or	 analysis	 of	 amniotic	 fluid,	
chorionic	villi,	 blood	or	 any	 tissue	or	fluid	of	 a	pregnant	woman	or	 conceptus	 conducted	 to	
detect genetic or metabolic disorders or chromosomal abnormalities or congenital anomalies or 
haemoglobinopathies or sex-linked diseases;

(l)  “prescribed” means prescribed by rules made under this Act.

CHAPtER III : REGULAtIoN oF PRE-NAtAL DIAGNoStIC tECHNIQUES

4.  Regulation of pre-natal diagnostic techniques -

On and from the commencement of this Act -

(1)  no place including a registered Genetic Counselling Centre or Genetic Laboratory or Genetic Clinic 
shall be used or caused to be used by any person for conducting pre-natal diagnostic techniques except 
for	the	purposes	specified	in	clause	(2)	and	after	satisfying	any	of	the	conditions	specified	in	clause	
(3);

(2)  no pre-natal diagnostic techniques shall be conducted except for the purposes of detection of any of the 
following abnormalities, namely -

(i)  chromosomal abnormalities;

(ii)  genetic metabolic diseases;

(iii)  haemoglobinopathies;
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(iv)  sex-linked genetic diseases;

(v)  congenital anomalies;

(vi)	any	other	abnormalities	or	diseases	as	may	be	specified	by	the	Central	Supervisory	Board;

(3)		 no	pre-natal	diagnostic	techniques	shall	be	used	or	conducted	unless	the	person	qualified	to	do	so	is	
satisfied	for	reasons	to	be	recorded	in	writing	that	any	of	the	following	conditions	are	fulfilled,	namely	
-

(i)		 age	of	the	pregnant	woman	is	above	thirty-five	years;

(ii)  the pregnant woman has undergone two or more spontaneous abortions or foetal loss;

(iii)  the pregnant woman had been exposed to potentially teratogenic agents such as drugs, radiation, 
infection or chemicals;

(iv)  the pregnant woman or her spouse has a family history of mental retardation or physical 
deformities such as, spasticity or any other genetic disease;

(v)		 any	other	conditions	as	may	be	specified	by	the	Board	:

 Provided that the person conducting ultrasonography on a pregnant woman shall keep complete 
record	thereof	in	the	clinic	in	such	manner,	as	may	be	prescribed,	and	any	deficiency	or	inaccuracy	
found therein shall amount to contravention of the provisions of section 5 or section 6 unless 
contrary is proved by the person conducting such ultrasonography;

(4)  no person including a relative or husband of the pregnant woman shall seek or encourage the conduct 
of	any	pre-natal	diagnostic	techniques	on	her	except	for	the	purposes	specified	in	clause	(2);

(5)  no person including a relative or husband of a woman shall seek or encourage the conduct of any sex-
selection technique on her or him or both.

5.  Written consent of pregnant woman and prohibition of communicating the sex of foetus-

(1)  No person referred to in clause (2) of section 3 shall conduct the pre-natal diagnostic procedures unless 
-

(a) he has explained all known side and after effects of such procedures to the pregnant woman 
concerned;

(b)  he has obtained in the prescribed form her written consent to undergo such procedures in the 
language which she understands; and

(c)  a copy of her written consent obtained under clause (b) is given to the pregnant woman.

(2)  No person including the person conducting pre-natal diagnostic procedures shall communicate to the 
pregnant woman concerned or her relatives or any other person the sex of the foetus by words, signs, 
or in any other manner.

6.  Determination of sex prohibited-

On and from the commencement of this Act-

(a)  no Genetic Counselling Centre or Genetic Laboratory or Genetic Clinic shall conduct or cause to be 
conducted in its Centre, Laboratory or Clinic, pre-natal diagnostic techniques including ultrasonography, 
for the purpose of determining the sex of a foetus;

(b)  no person shall conduct or cause to be conducted any pre-natal diagnostic techniques including 
ultrasonography for the purpose of determining the sex of a foetus.
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(c)  no person shall, by whatever means, cause or allow to be caused selection of sex before or after 
conception.

CHAPtER V : APPRoPRIAtE-AUtHoRItY AND ADVISoRY CoMMIttEE

17.  Appropriate Authority and Advisory Committee-

(1)		 The	Central	Government	shall	appoint,	by	notification	in	the	Official	Gazette,	one	or	more	Appropriate	
Authorities for each of the Union Territories for the purposes of this Act.

(2)		 The	State	Government	shall	appoint,	by	notification	in	the	Official	Gazette,	one	or	more	Appropriate	
Authorities for the whole or part of the State for the purposes of this Act having regard to the intensity 
of the problem of pre-natal sex determination leading to female foeticide.

(3)		 The	officers	appointed	as	Appropriate	Authorities	under	sub-section	(1)	or	subsection	(2)	shall	be,-

(a)  when appointed for the whole of the State or the Union Territory, consisting of the following 
three members :-

(i)		 an	officer	of	or	above	the	rank	of	the	Joint	Director	of	Health	and	Family	Welfare-Chairperson;

(ii)  an eminent woman representing women’s organization and

(iii)		 an	officer	of	Law	Department	of	the	State	or	the	Union	Territory	concerned;

 Provided that it shall be the duty of the State or the Union Territory concerned to constitute 
multi-member State or Union Territory level Appropriate Authority within three months of the 
coming into force of the Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) 
Amendment Act, 2002:

	 Provided	further	that	any	vacancy	occurring	therein	shall	be	filled	within	three	months	of	the	
occurrence;

(b)  when appointed for any part of the State or the Union Territory, of such other rank as the State 
Government	or	the	Central	Government,	as	the	case	may	be	may	deem	fit.

(4)  the Appropriate Authority shall have the following functions, namely-

(a)  to grant, suspend or cancel registration of a Genetic Counselling Centre, Genetic Laboratory or 
Genetic Clinic;

(b)  to enforce standards prescribed for the Genetic Counselling Centre, Genetic Laboratory or 
Genetic Clinic;

(c)  to investigate complaints of breach of the provisions of this Act or the rules made thereunder and 
take immediate action;

(d)  to seek and consider the advice of the Advisory Committee, constituted under subsection (5), on 
application for registration and on complaints for suspension or cancellation of registration;

(e)  to take appropriate legal action against the use of any sex selection technique by any person at 
any place, suo motu or brought to its notice and also to initiate independent investigation in such 
matter;

(f)  to create public awareness against the practice of sex selection or pre-natal determination of 
sex;

(g)  to supervise the implementation of the provisions of the Act and Rules;
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(h)		 to	recommend	to	the	Board	and	State	Boards	modifications	required	in	the	rules	in	accordance	
with changes in technology or social conditions;

(i)  to take action on the recommendations of the Advisory Committee made after investigation of 
complaint for suspension or cancellation of registration. 

CHAPtER VII : oFFENCES AND PENALtIES

23.  offences and penalties:-

(1)  Any medical geneticist, gynaecologist, registered medical practitioner or any person who owns a 
Genetic Counselling Centre, a Genetic Laboratory or a Genetic Clinic or is employed in such a Centre, 
Laboratory or Clinic and renders his professional or technical services to or at such a Centre, Laboratory 
or Clinic, whether on an honorary basis or otherwise, and who contravenes any of the provisions of this 
Act or rules made thereunder shall be punishable with imprisonment for a term which may extend to 
three	years	and	with	fine	which	may	extend	to	ten	thousand	rupees	and	on	any	subsequent	conviction,	
with	imprisonment	which	may	extend	to	five	years	and	with	fine	which	may	extend	to	fifty	thousand	
rupees.

(2)  The name of the registered medical practitioner shall be reported by the Appropriate Authority to the 
State Medical Council concerned for taking necessary action including suspension of the registration 
if the charges are framed by the court and till the case is disposed of and on conviction for removal of 
his	name	from	the	register	of	the	Council	for	a	period	of	five	years	for	the	first	offence	and	permanently	
for the subsequent offence.

(3)  Any person who seeks the aid of any Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic 
or ultrasound clinic or imaging clinic or of a medical geneticist, gynaecologist, sonologist or imaging 
specialist or registered medical practitioner or any other person for sex selection or for conducting 
pre-natal	diagnostic	techniques	on	any	pregnant	woman	for	the	purposes	other	than	those	specified	in	
sub-section (2) of section 4, he shall be punishable with imprisonment for a term which may extend 
to	three	years	and	with	fine	which	may	extend	to	fifty	thousand	rupees	for	the	first	offence	and	for	any	
subsequent	offence	with	imprisonment	which	may	extend	to	five	years	and	with	fine	which	may	extend	
to one lakh rupees.

(4)  For the removal of doubts, it is hereby provided, that the provisions of sub-section (3) shall not apply 
to the woman who was compelled to undergo such diagnostic techniques or such selection.

28.  Cognizance of offences-

(1)  No court shall take cognizance of an offence under this Act except on a complaint made by-

(a)		 the	Appropriate	Authority	 concerned,	 or	 any	 officer	 authorised	 in	 this	 behalf	 by	 the	Central	
Government or State Government, as the case may be, or the Appropriate Authority; or

(b)		 a	person	who	has	given	notice	of	not	 less	 than	fifteen	days	 in	 the	manner	prescribed,	 to	 the	
Appropriate Authority, of the alleged offence and for his intention to make a complaint to the 
court.

 Explanation.- For the purpose of this clause, “person” includes a social organisation.
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CHAPtER VIII : MISCELLANEoUS

29.  Maintenance of records-

(1)  All records, charts, forms, reports, consent letters and all the documents required to be maintained 
under this Act and the rules shall be preserved for a period of two years or for such period as may be 
prescribed :

 Provided that, if any criminal or other proceedings are instituted against any Genetic Counselling 
Centre, Genetic Laboratory or Genetic Clinic, the records and all other documents of such Centre, 
Laboratory	or	Clinic	shall	be	preserved	till	the	final	disposal	of	such	proceedings.

(2)  All such records shall, at all reasonable times, be made available for inspection to the Appropriate 
Authority or to any other person authorised by the Appropriate Authority in this behalf.”

3.1  In exercise of the powers conferred by section 32 of the Act, the Central Government has made the 
Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Rules, 1996 (for 
short,	“the	Rules”)	of	which	following	provisions,	as	amended	by	notification	[G.S.R.109	(E)]	dated	
14.02.2003, may be relevant :

“9.  Maintenance and preservation of records-

(1)  Every Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic, Ultrasound Clinic and Imaging 
Centre shall maintain a register showing, in serial order, the names and addresses of the men or women 
given counselling, subjected to pre-natal diagnostic procedures or pre-natal diagnostic tests, the names 
of	their	spouses	or	fathers	and	the	date	on	which	they	first	reported	for	such	counselling,	procedure	or	
test.

(2)  The record to be maintained by every Genetic Counselling Centre, in respect of each woman counselled 
shall	be	as	specified	in	Form	D.

(3)  The record to be maintained by every Genetic Laboratory, in respect of each man or woman subjected 
to	any	pre-natal	diagnostic	procedure/technique/test,	shall	be	as	specified	in	Form	E.

(4)  The record to be maintained by every Genetic Clinic, in respect of each man or woman subjected to 
any	pre-natal	diagnostic	procedure/technique/test,	shall	be	as	specified	in	Form	F.

(5)  The Appropriate Authority shall maintain a permanent record of applications for grant or renewal of 
certificate	of	registration	as	specified	in	Form	H.	Letters	of	intimation	of	every	change	of	employee,	
place, address and equipment installed shall also be preserved as permanent records.

(6)  All case related records, forms of consent, laboratory results, microscopic pictures, sonographic plates 
or slides, recommendations and letters shall be preserved by the Genetic Counselling Centre, Genetic 
Laboratory, Genetic Clinic, Ultrasound Clinic or Imaging Centre for a period of two years from the 
date of completion of counselling, pre-natal diagnostic procedure or pre-natal diagnostic test, as the 
case	may	be.	In	the	event	of	any	legal	proceedings,	the	record	shall	be	preserved	till	final	disposal	of	
legal proceedings, or till the expiry of the said period of two years, whichever is later.

(7)  In case the Genetic Counselling Centre or Genetic Laboratory or Genetic Clinic or Ultrasound Clinic 
or Imaging Centre maintains records on computer or other electronic equipment, a printed copy of the 
record shall be taken and preserved after authentication by a person responsible for such record.

(8)  Every Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic, Ultrasound Clinic and Imaging 
Centre shall send a complete report in respect of all pre-conception or pregnancy related procedures/
techniques/tests conducted by them in respect of each month by 5th day of the following month to the 
concerned Appropriate Authority.
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10.  Conditions for conducting pre-natal diagnostic procedures-

(1)  Before conducting preimplantation genetic diagnosis, or any pre-natal diagnostic technique/test/
procedure, such as amniocentesis, chorionic villi biopsy, foetus-copy, foetal skin or organ biopsy or 
cordo	centesis,	a	written	consent,	as	specified	in	Form	G,	in	a	language	the	person	undergoing	such	
procedure understands, shall be obtained from  her/him :

	 Provided	that	where	a	Genetic	Clinic	has	taken	a	sample	of	any	body	tissue	or	body	fluid	and	sent	it	to	
a Genetic Laboratory for analysis or test, it shall not be necessary for the Genetic Laboratory to obtain 
a fresh consent in Form G.

(1A)  Any person conducting ultrasonog-raphy/image scanning on a pregnant woman shall give a 
declaration on each report on ultrasonography/image scanning that he/she has neither detected 
nor disclosed the sex of foetus of the pregnant woman to any body. The pregnant woman shall 
before undergoing ultrasonography/image scanning declare that she does not want to know the 
sex of her foetus.

(2)  All the State Governments and Union territories may issue translation of Form G in languages used in 
the	State	or	Union	Territory	and	where	no	official	translation	in	a	language	understood	by	the	pregnant	
woman is available, the Genetic Clinic may translate Form G into a language she understands.”

“14.  Conditions for analysis or test and pre-natal diagnostic procedures-

(1)  No Genetic Laboratory shall accept for analysis or test any sample, unless referred to it by a Genetic 
Clinic.

(2)  Every pre-natal diagnostic procedure shall invariably be immediately preceded by locating the foetus 
and placenta through ultrasonography, and the pre-natal diagnostic procedure shall be done under 
direct ultrasonographic monitoring so as to prevent any damage to the foetus and placenta.”

“18.  Code of conduct to be observed by persons working at Genetic Counselling Centres. Genetic 
Laboratories. Genetic Clinics. Ultrasound Clinics. Imaging Centre, etc.

 All persons including the owners, employee or any other persons associated with Genetic Counselling Centres, 
Genetic Laboratories, Genetic Clinics, Ultrasound Clinics, Imaging Centres registered under the Act/these 
Rules shall-

(i)  not conduct or associate with, or help in carrying out detection or disclosure of sex of foetus in any 
manner;

(ii)		 not	employ	or	cause	to	be	employed	any	person	not	possessing	qualifications	necessary	for	carrying	
out pre-natal diagnostic techniques/procedures and tests including ultrasonography;

(iii)  not conduct or cause to be conducted or aid in conducting by himself or through any other person any 
techniques or procedure for selection of sex before or after conception or for detection of sex of foetus 
except	for	the	purposes	specified	in	sub-section	(2)	of	section	4	of	the	Act;

(iv)  not conduct or cause to be conducted or aid in conducting by himself or through any other person any 
techniques or test or procedure under the Act at a place other than a place registered under the Act/these 
Rules;

(v)  ensure that no provision of the Act and these rules are violated in any manner;

(vi)  ensure that the person, conducting any techniques, test or procedure leading to detection of sex of 
foetus for purposes not covered under section 4 (2) of the Act or selection of sex before or after 
conception, is informed that such procedures lead to violation of the Act and these rules which are 
punishable offences;
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(vii)  help the law enforcing agencies in bringing to book the violators of the provisions of the Act and these 
Rules;

(viii)  display his/her name and designation prominently on the dress worn by him/ her;

(ix)  write his/her name and designation in full under his/her signature;

(x)  on no account conduct or allow/cause to be conducted female foeticide;

(xi)  not commit any other act of professional misconduct.”

3.2  Form-F prescribed for maintaining the records under Rule 9 (4) and Rule 10 (1A) is as under :

“FoRM F
(See proviso to Section 4 (3), Rule 9(4) and Rule 10 (1A)

FoRM FoR MAINtENANCE oF RECoRD IN RESPECt oF PREGNANt
WoMAN BY GENEtIC CLINIC/ULtRASoUND CLINIC/IMAGING CENtRE.

1.  Name and address of the Genetic Clinic/Ultrasound Clinic/Imaging Centre.

2.  Registration No.

3.  Patient’s name and her age

4.  Number of children with sex of each child

5.  Husband’s/Father’s name

6.  Full address with Tel. No., if any.

7.  Referred by (full name and address of Doctors/Genetic Counseling Centre (referral note to       be preserved 
carefully with the case papers)/self referral.

8.  Last menstrual period/weeks of pregnancy

9.  History of genetic/medical disease in themselves family (specify)

Basis of diagnosis :

(a)  Clinical

(b)  Bio-chemical

(c)  Cytogenetic

(d)  Other (e.g. radiological, ultrasonography etc., specify)

10.  Indication for pre-natal diagnosis

A.  Previous child/children with : 

(i)  Chromosomal disorders

(ii)  Metabolic disorders 

(iii)  Congenital anomaly 

(iv)  Mental retardation 
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(v)  Haemoglobinopathy 

(vi)  Sex linked disorders 

(vii)  Single gene disorder 

(viii)  Any other (specify)

B.  Advanced maternal age (35 years)

C.  Mother/father/sibling has genetic disease (specify)

D.  Other (specify)

11.  Procedures carried out (with name and registration No. of Gynaecologist/Radiologist/Registered Medical 
Practitioner who performed it).

Non-Invasive

(i)  Ultrasound (specify purpose for which ultrasound is to be done during pregnancy) (list of indications 
for ultrasonography of pregnant women are given in the note below).

Invasive

(ii)  Amniocentesis

(iii)  Chorionic Villi aspiration

(iv)  Foetal biopsy

(v)  Cordocentesis

(vi)  Any other (specify)

12.  Any complication of procedure-please specify

13.  Laboratory tests recommended 

(i)  Chromosomal studies

(ii)  Biochemical studies

(iii)  Molecular studies

(iv)  Preimplantation genetic diagnosis

14.  Result of

(a)  pre-natal diagnostic procedure (give details)

(b)  Ultrasonography Normal/Abnormal (specify abnormality detected, if any)

15.  Dates on which procedures carried out.

16.  Date of which consent obtained (In case of invasive)

17.  The result of pre-natal diagnostic procedure were conveyed to.......................on.........

18.		 Was	MTP	advised/conducted?

19.  Date on which MTP carried out. 

Name, Signature and Registration number of the Gynaecologist/Radiologist/Director of the Clinic.

Date............

Place...........
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DECLARAtIoN oF PREGNANt WoMAN

I, Ms..................(name of the pregnant woman), declare that by undergoing ultrasonography/image scanning 
etc. I do not want to know the sex of my foetus.

Signature/Thumb impression of pregnant woman

DECLARATION OF DOCTOR/PERSON CONDUCTING ULTRASONOGRAPHY/IMAGE SCANNING

I..........(name of the person conducting ultrasonography/image scanning) declare that while conducting 
ultrasonography/image scanning on Ms.........(name of the pregnant woman), I have neither detected nor disclosed 
the sex of her foetus to anybody in any manner.

Name and signature of the person conducting the sonography/image scanning/ Director or owner of genetic 
clinic/ultrasound clinic/imaging centre.

Important Notes :-

(i)  Ultrasound is not indicated/advised/performed to determine the sex of foetus except for diagnosis of 
sex-linked diseases such as Duchenne Muscular Dystropy, Haemophilia A and B etc.

(ii)  During pregnancy Ultrasonography should only be performed when indicated. The following is the 
representative list of indications for ultrasound during pregnancy :-

(1) to (23)...............”

4.  It was argued by learned Public Prosecutor Mr. Sunit Shah that the Appropriate Authority for the State being a 
multi-member	body,	delegation	of	authority	for	filing	a	complaint	was	essential	and	explicit	in	the	provisions	
of section 28 of the Act. He also submitted that in view of increasing incidence of female foeticide and 
adverse sexratio in the society, the legislature has advisedly made stringent provisions for preventing misuse 
of the pre-natal diagnostic techniques. The maintenance and preservation of records particularly in case of 
pregnant women undergoing ultrasonography, under the pain of heavy penalties, was part of a strategy to 
curb the misuse of diagnostic techniques and without such compulsion to keep the records in the prescribed 
manner, it would be well nigh impossible to trace and prove the offences under the Act. The requirement of 
maintaining the records was itself an effective check against commission of other offences, according to the 
submission. Per contra, it was submitted that the provisions of sub-section (3) of section 4 were procedural 
and any lapse in maintaining the record could not be equated with substantive offences of contravention of 
the provisions of section 5 or 6. It was submitted that even a minor, formal, technical or accidental slip in 
filling	the	forms	or	keeping	the	record	cannot	be	the	basis	of	allegation	of	inaccuracy	or	deficiency	and	should	
not be allowed to expose the person conducting ultrasonography on a pregnant woman to prosecution for 
serious offences and cast upon him an impossible burden of proving all the ingredients of sections 5 and 6 of 
the Act.

5.  A conjoint reading of the above provisions would clearly indicate a well-knit legislative scheme for ensuring 
a strict and vigilant enforcement of the provisions of the Act directed against female foeticide and misuse of 
pre-natal diagnostic techniques. In fact, the use of those techniques are restricted to the purpose of detection 
of any of the abnormalities or diseases enumerated in sub-section (2) of section 4 of the Act. The provisions 
are stricter in case of conduct of pre-natal diagnostic techniques on a pregnant woman, requiring her written 
consent and determination of sex of a foetus is prohibited by the provisions of sections 5 and 6. Constitution 
of ‘Appropriate Authority’ under section 17 is clearly meant to ensure proper and vigorous implementation 
of the Act; and it is expressly prescribed as one of its functions to take legal action against the use of any sex-
selection technique. That authority, where appointed for the whole of a State or Union Territory, has to consist 
of three members. And when it is appointed for a part of the State or a Union Territory, it could consist of an 
officer	of	such	rank	as	the	Government	concerned	may	deem	fit.
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6.  The provisions of section 28 clearly provide for taking cognizance of an offence under the Act only upon a 
complaint being made by any of the four categories of complainants, viz:

(1)  the Appropriate Authority concerned;

(2)		 any	officer	authorised	in	that	behalf	by	the	Central	Government	or	State	Government;

(3)		 any	officer	authorised	in	that	behalf	by	the	Appropriate	Authority;	and

(4)  a person, which includes a social organisation, who has given notice as prescribed in section 28 (1) 
(b).

 Use of the words “Appropriate Authority” twice, at the beginning and end of clause (a) of sub-section 
(1)	of	section	28,	clearly	conveys	 that	complaint	could	be	made	by	an	officer	who	is	authorised	 in	
that behalf by the Central Government, the State Government or the Appropriate Authority, besides 
the	Appropriate	Authority	itself.	The	power	to	delegate	and	authorise	an	officer	to	make	a	complaint	
is clearly conferred upon all the three authorities under the provisions of section 28, and, therefore, a 
Court	can	take	cognizance	of	an	offence	under	the	Act	on	a	complaint	made	by	any	officer	authorised	
in	that	behalf	by	the	Appropriate	Authority.	The	first	issue	is	answered	accordingly.

7.  As seen earlier, the Act and the Rules made thereunder provide for an elaborate scheme to ensure proper 
implementation of the relevant legal provisions and the possible loop-holes in strict and full compliance 
are sought to be plugged by detailed provisions for maintenance and preservation of records. In order to 
fully operationalise the restrictions and injunctions contained in the Act in general and in sections 4, 5 and 
6 in particular, to regulate the use of pre-natal diagnostic technique, to make the pregnant woman and the 
person conducting the prenatal diagnostic tests and procedures aware of the legal and other consequences 
and to prohibit determination of sex, the Rules prescribe the detailed forms in which records have to be 
maintained. Thus the Rules are made and forms are prescribed in aid of the Act and they are so important 
for implementation of the Act and for prosecution of the offenders, that any improper maintenance of such 
record is itself made equivalent to violation of the provisions of sections 5 and 6, by virtue of the proviso to 
sub-section (3) of section 4 of the Act. It must, however, be noted that the proviso would apply only in cases 
of	ultrasonography	conducted	on	a	pregnant	woman.	And	any	deficiency	or	 inaccuracy	 in	 the	prescribed	
record would amount to contravention of the provisions of sections 5 and 6 unless and until contrary is 
proved by the person conducting such ultrasonography. The deeming provision is restricted to the cases of 
ultrasonography on pregnant women and the person conducting ultrasonography is, during the course of trial 
or other proceeding, entitled to prove that the provisions of sections 5 and 6 were, in fact, not violated.

8.  It needs to be noted that improper maintenance of the record has also consequences other than prosecution 
for deemed violation of section 5 or 6. Section 20 of the Act provides for cancellation or suspension of 
registration of Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic in case of breach of the 
provisions	of	the	Act	or	the	Rules.	Therefore,	inaccuracy	or	deficiency	in	maintaining	the	prescribed	record	
shall also amount to violation of the prohibition imposed by section 6 against the Genetic Counselling Centre, 
Genetic Laboratory or Genetic Clinic and expose such clinic to proceedings under section 20 of the Act. 
Where, by virtue of the deeming provisions of the proviso to sub-section (3) of section 4, contravention of 
the provisions of section 5 or 6 is legally presumed and actions are proposed to be taken under section 20, 
the person conducting ultrasonography on a pregnant woman shall also have to be given an opportunity to 
prove that the provisions of section 5 or 6 were not violated by him in conducting the procedure. Thus the 
burden shifts on to the person accused of not maintaining the prescribed record, after any inaccuracy or 
deficiency	is	established,	and	he	gets	the	opportunity	to	prove	that	the	provisions	of	sections	5	and	6	were	
not	contravened	in	any	respect.	Although	it	is	apparently	a	heavy	burden,	it	is	legal,	proper	and	justified	in	
view of the importance of the Rules regarding maintenance of record in the prescribed forms and the likely 
failure	of	the	Act	and	its	purpose	if	procedural	requirements	were	flouted.	The	proviso	to	sub-section	(3)	of	
section 4 is crystal clear about the maintenance of the record in prescribed manner being an independent 
offence amounting to violation of section 5 or 6 and, therefore, the complaint need not necessarily also allege 



Compilation and Analysis of Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex Selection) Act, 1994 |  85

Cases involving procedural issues under the Act

violation of the provisions of section 5 or 6 of the Act. A rebuttable presumption of violation of the provisions 
of	section	5	or	6	will	arise	on	proof	of	deficiency	or	inaccuracy	in	maintaining	the	record	in	the	prescribed	
manner and equivalence with those provisions would arise for punishment as well as for disproving their 
violation by the accused person. That being the scheme of these provisions, it would be wholly inappropriate 
to	quash	the	complaint	alleging	inaccuracy	or	deficiency	in	maintenance	of	the	prescribed	record	only	on	the	
ground that violation of section 5 or 6 of the Act was not alleged or made out in the complaint. It would also 
be	improper	and	premature	to	expect	or	allow	the	person	accused	of	inaccuracy	or	deficiency	in	maintenance	
of the relevant record to show or prove that provisions of section 5 or 6 were not violated by him, before 
the	deficiency	or	 inaccuracy	were	 established	 in	 court	 by	 the	prosecuting	 agency	or	 before	 the	 authority	
concerned in other proceedings.

9.  Upon above analysis and appreciation of the scheme and provisions of the Act and Rules made thereunder, 
opinion on issues referred to the larger bench is as under :

(i)  Under the provisions of section 28 of the Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection) Act, 1994 (“the PNDT Act”), a Court can take cognizance of an 
offence	under	the	Act	on	a	complaint	made	by	any	officer	authorised	in	that	behalf	by	the	Appropriate	
Authority.

(ii)  The proviso to sub-section (3) of section 4 of the PNDT Act does not require that the complaint 
alleging	inaccuracy	or	deficiency	in	maintaining	record	in	the	prescribed	manner	should	also	contain	
allegation of contravention of the provisions of section 5 or 6 of the PNDT Act.

(iii)		 In	a	case	based	upon	allegation	of	deficiency	or	inaccuracy	in	maintenance	of	record	in	the	prescribed	
manner as required under sub-section (3) of section 4 of the PNDT Act, the burden to prove that there 
was contravention of the provisions of section 5 or 6 does not lie upon the prosecution.

(iv)		 Deficiency	or	inaccuracy	in	filling	Form	F	prescribed	under	Rule	9	of	the	Rules	made	under	the	PNDT	
Act,	being	a	deficiency	or	inaccuracy	in	keeping	record	in	the	prescribed	manner,	it	is	not	a	procedural	
lapse but an independent offence amounting to contravention of the provisions of section 5 or 6 of the 
PNDT Act and has to be treated and tried accordingly. It does not, however, mean that each inaccuracy 
or	deficiency	in	maintaining	the	requisite	record	may	be	as	serious	as	violation	of	the	provisions	of	
section	5	or	6	of	the	Act	and	the	Court	would	be	justified,	while	imposing	punishment	upon	conviction,	
in	taking	a	lenient	view	in	cases	of	only	technical,	formal	or	insignificant	lapses	in	filling	up	the	forms.	
For example, not maintaining the record of conducting ultrasonography on a pregnant woman at all or 
filling	up	incorrect	particulars	may	be	taken	in	all	seriousness	as	if	the	provisions	of	section	5	or	6	were	
violated, but incomplete details of the full name and address of the pregnant woman may be treated 
leniently	if	her	identity	and	address	were	otherwise	mentioned	in	a	manner	sufficient	to	identify	and	
trace her.

(v) The judgment in Dr. Manish C. Dave v. State of Gujarat reported in 2008 (1) GLH 475 stands overruled 
to the extent it is inconsistent with the above opinion. The references stand disposed accordingly.

 Order accordingly.

***
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Acts/Rules/orders : Maharashtra Medical Practitioner’s Act, 1961; Preconception and Prenatal Diagnostic 
Techniques(Prohibition of Sex Selection) Rules - Rules 6(2)(5), 8(2), 12 and 17(2); Preconception and Prenatal 
Diagnostic Techniques (Regulation of Prohibition of Misuse) Act, 1994 - Sections 3(2), 4(3), 19, 20, 20(1) to 20(3), 
21, 21(1), 29(1) and 30; Preconception and Prenatal Diagnostic Techniques 

(Prohibition of Sex Selection) Act, 2003 - Sections 5, 23(1), 25 and 29(1); Constitution of India -Articles 14, 226 
and 227.

CASE SUMMARY 

This decision is landmark in more than one sense and similarly a long and much awaited 
decision. It overrules the earlier decision  delivered  by the two judge Aurangabad Bench of the same 
High Court in Writ Petition No. 1587 of 2009 filed by Dr. Dadasheb Popatrao Tarte against State of 
Maharashtra through the minister for Health & Family Welfare and decided on 14/08/2009. In that 
writ petition, seizure of Ultra sonography machine was challenged on the ground that Section 30 of 
the Act does not empower Appropriate authority to seize such machine used in Genetic Clinic. High 
Court  had accepted the said contention holding that reading of Section 30 and Rule 12 of the Act do 
not empower the Appropriate Authority to seize the sonography machine used in the genetic clinic. 
The High Court had therefore set aside the seizure of ultra-sonography machine and directed its 
return to the petitioner. However it  was clear  that while arriving at this conclusion, Explaination(2) 
of Rule 12 which defines material object to include machines and Explaination(3) which states that 
“seize” and “seizure” would include “seal” and “sealing” respectively, were not brought to the notice 
of High Court. 

 3 (8)
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The result of the said decision was  however to the effect that Appropriate Authoriy could 
not seize sonography machines and because of this decision, already siezed machines had to be 
released and returned.

Fortunately for the Prosecution, when this anomalous position was brought to the notice of 
the High Court in Writ Petition No.7896 of 2010 filed by Dr. Mrs. Suhasini Umesh Karanjkar against 
Kolhapur Municipal Corporation and others, dated 23.12.2010, it was held that this part of the decision 
requires reconsideration and the matter deserves to be heard by a larger Bench.

Accordingly, the matter was considered in detail by the Full Bench, which in its decision 
dated 12.6.2011 positively and conclusively held that, the analysis of the provisions of the Act is 
sufficient to hold that the expression "material object"  in respect of  which the power to seize and 
seal is conferred upon the Appropriate Authority/ authorised officer, includes ultra sound machines, 
other machines and equipment which are used for pre-natal diagnostic techniques or sex selection 
techniques” and hence now  it can be held as settled law that  Appropriate Authority has power to 
seize the ultra sound machine used in genetic clinics.  (Para 27, 33) 

In this case, before parting with the matter, the High Court also made a reference to the 
disturbing figures of the declining National child sex ratio over the last five decades, to which its 
attention was sought by the learned Additional Government Pleader, reflecting that in the census of 
2011 the national female child sex ratio has fallen to 914 whereas in Maharashtra it has gone down 
from 913 in 2001 to 883 in 2011. It has gone down to as low as 801 in Beed District. In Kolhapur 
District, where the offence in question was registered, it is 839. 

The High Court also felt distressed by the fact that a number of cases for trial of offences 
registered under the Act are pending in Courts of the Judicial Magistrate First Class for a long period, 
sometimes upto 6 years and in a few cases as long as 6 to 8 years. The High Court has, therefore, 
directed that all cases under the Act shall be taken up on top priority basis and the Metropolitan 
Magistrates, Mumbai and the J.M.F.Cs. in other Districts shall try and decide such cases with utmost 
priority and preferably within one year. Criminal Cases instituted in the year 2010 and prior thereto 
shall be tried and decided by 31 December 2011.(Para 41)

The High Court further gave direction to circulate the copy of the judgement to all the courts in 
Maharashtra for timely compliance of the above direction.(Para 42)

This judgement therefore goes a long way not only in clarifying the anomalous legal position 
but also paves the way for expeditious disposal of the cases filed under this Act so that the Act will 
acheive the object of curbing the misuse of sex determination and sex selection techniques.The 
results of this judgment are also visible in expeditious disposal of cases and recent decisions coming 
from trial courts.

JUDGMENt  
P. C. : Mohit S. Shah, C. J. 

This reference made by an order dated 23 December, 2010 of a Division Bench of this Court raises the 
following questions :-

1)  Whether the power to search, seize and seal “any other material object” conferred by Section 30 of the 
Preconception and pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 includes the 
power to search, seize and seal an ultrasound machine or any other machine or equipment, if the Appropriate 
Authority	or	Authorized	Officer	has	reason	to	believe	that	it	may	furnish	evidence	of	the	commission	of	an	
offence	punishable	under	the	Act?
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2)  Whether the decision of a Division Bench of this Court at Aurangabad Bench in Dadasaheb (Dr.) s/o Popatrao 
Tarte Vs. State of Maharashtra and others, 2009 (12) LJSOFT 95 = 2010 (2) Mah.L.J. 110 taking the view that 
Section	30	does	not	confer	such	power	in	respect	of	an	ultrasound	machine	lays	down	the	correct	law?

2.	 The	 brief	 facts	 leading	 to	 filing	 of	 this	writ	 petition	 are	 not	 in	 dispute.	The	 petitioner	 is	 a	Gynecologist	
running a Maternity and Surgical Hospital at Kolhapur with an ultrasound machine. The hospital has been 
registered as a Genetic clinic/Ultrasound Clinic under the provisions of the Pre-conception and Pre-natal 
Diagnostic Techniques Act, 1994 “(the Act)” and the Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection) Rules, 1996 “(the Rules)”. Registration was granted by the competent authority 
on 3 September 2003 and has been extended from time to time till 31 March 2013. On 22 January 2009, 
the	Appropriate	Authority	at	Kolhapur	along	with	his	officers	went	 to	 the	petitioner’s	clinic	 in	view	of	a	
complaint that the petitioner was using the ultra sound machine for conducting sonography on pregnant 
women for determination of sex of foetus. The Appropriate Authority seized the record of the hospital and the 
ultrasound machine and put his seal on the record and the ultrasound machine after drawing a panchanama in 
presence of the petitioner’s husband, who is also a Gynecologist.

 On 17 February 2009, the Appropriate Authority issued a notice to the petitioner to show cause why the 
registration granted in her favour should not be suspended. The petitioner sent a reply dated 5 March 2009. 
The Appropriate Authority passed order on 7 March 2009 suspending the registration granted to the petitioner 
under the provisions of the Act and the rules. Aggrieved by the order the petitioner preferred an appeal before 
the District Collector, Kolhapur under Section 27 of the Act, on 31 August 2009.

3.	 In	the	present	petition	filed	on	14	September	2010,	the	petitioner	has	challenged	the	action	of	the	Appropriate	
Authority seizing and sealing the ultrasound machine on the ground that the Appropriate Authority and the 
Authorized	Officer	does	not	have	any	power	 to	seize	and	seal	an	ultrasound	machine.	At	 the	 time	of	 the	
preliminary hearing of this petition, counsel for the petitioner placed reliance on the decision of a Division 
Bench of this Court in Dadasaheb Vs. State of Maharashtra, 2009 (12) LJSOFT 95 = 2010 (2) Mah.L.J. 
110, in support of the contention that the Appropriate Authority has no power to seize or seal an ultrasound 
sonography machine. The following observations are contained in paragraph 12 of the judgment:-

 “On clear reading of the provisions under Section 30 of the Act of 1994 as well as the provisions under Rules 
of 1996 make it clear that the Appropriate Authority is empowered to seize the documents, record, register, 
book, pamphlet, advertisement or any other material object found in the Genetic Clinic, Genetic Centre, or 
the General Laboratory. But on clear and bare reading of the provision under the Act as well as the rules it 
nowhere provides that the authority is empowered to seize the machinery/the machine used in the Genetic 
Clinic. If it is so, the authority is not empowered to seize the Ultra Sonography Machine under the provisions 
of Law. In the premise, the case of the petitioner is covered under the EQUIVALENT CITATION as the Rule 
given by the Principal Bench of this Court in Writ Petition No. 7973/2008 is applicable to the present case. 
In the premises, we set aside the order of the seizure of the ultra sonography machine and direct to return the 
seized ultra sonography machine to the petitioner.” (emphasis supplied)

4. While prima facie disagreeing with the above view, the Division Bench making the reference has expressed 
a tentative opinion that the provisions of Section 30 of the Act and Rule 12 of the Rules are widely worded 
in order to provide for the power to seize and seal not only registers and documents but also “any other 
material object” found in a Genetic Counselling Centre, Genetic Laboratory/Genetic clinic or any other place 
where an offence under the Act has been or is being committed. Hence, the present reference which involves 
determination of the questions set out in the opening paragraph of this judgment.

 While making this reference, the Division Bench had also directed the District Collector i.e. Appellate 
Authority to hear and decide the petitioner’s appeal expeditiously.

5. The learned counsel for the petitioner placed reliance upon the aforesaid decision of this Court and submitted 
that	Section-30	of	the	Act	does	not	define	“any	other	material	object”	and	therefore,	the	definition	of	“material	
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object” in Explanation (2) to Rule 12 laying down the procedure for search and seizure as “including machines 
and equipments” cannot empower the Appropriate Authority under Section 30 to seize and seal an ultrasound 
machine. It was submitted that the substantive power conferred by Section 30 of the Act cannot be enlarged 
by	a	definition	in	the	Rules	made	under	the	Act.

6. On the other hand, Mr. Nargolkar, learned Additional Government Pleader has submitted that Explanation (2) 
to	Rule	12	expressly	defines	“material	object”	as	including	“machines	and	equipments”	and	therefore,	there	
is no scope whatsoever for any controversy. It is further submitted that the Rules of 1996 were framed by the 
Central Government under the provisions of Section 32 read with Section 30 and were laid before each House 
of	Parliament	under	Section	34.	In	absence	of	any	modification	made	by	Parliament	in	Rule	12,	the	definition	
of “material object” as including machines and equipments must be treated as having received legislative 
acceptance by Parliament. It is further submitted that even otherwise, on an examination of the scheme of the 
Act	and	the	Rules,	the	Appropriate	Authority	and	the	Authorized	Officer	do	have	the	power	or	authority	to	
search, seize and seal ultrasound machines or other equipments used in criminal acts of sex determination for 
sex selection in contravention of the Act.

7. Before dealing with the rival submissions, it is necessary to refer to the relevant provisions of the Act and the 
Rules and also to the Statement of Objects & Reasons particularly, for Amendment Act 14 of 2003.

8. The Act and the Rules framed there under came into force on 1 January 1996. The Preamble to the Act 
provides that it is an Act to provide for the prohibition of sex selection, before or after conception and 
regulation of the use of pre-natal diagnostic techniques for the purpose of detecting genetic abnormalities 
or metabolic disorders or chromosomal abnormalities or certain congenital mal-formations or sex linked 
disorders and for the prevention of their misuse for sex determination leading to female foeticide and, for 
matters connected herewith or incidental thereto. (emphasis supplied)

9. Section 3 of the Act provides for regulation of Genetic Counselling Centres, Genetic Laboratories and Genetic 
clinics through the requirement of registration under the Act. Section 4 provides that no such place shall be 
used	for	conducting	pre-natal	diagnostic	techniques	except	for	the	purposes	specified	in	Clause	(2)	of	the	said	
section and requires a person conducting such techniques such as ultrasound sonography on pregnant women 
to keep a complete record in the manner prescribed in the Rules..

 Section 6 provides that no pre-natal diagnostic techniques including sonography can be conducted for the 
purpose of determining the sex of a foetus and that no person shall conduct or cause to be conducted any pre-
natal diagnostic techniques including ultra sonography for the purpose of determining the sex of a foetus.

10. The Act came to be amended by Amendment Act 14 of 2003. The Statement of Objects and Reasons to the 
Amendment Act, inter alia, read as under:-

1) “Amendment Act 14 of 2003 - Statement of objects and Reasons.- The Pre-natal Diagnostic 
Techniques (Regulation and Prevention of Misuse) Act, 1994 seeks to prohibit pre-natal diagnostic 
techniques for determination of sex of the foetus leading to female foeticide. During recent years, 
certain	inadequacies	and	practical	difficulties	in	the	administration	of	the	said	Act	have	come	to	the	
notice of the Government, which has necessitated amendments in the said Act.  (emphasis supplied)

2)  The pre-natal diagnostic techniques like amniocentesis and sonography are useful for the detection of 
genetic or chromosomal disorders or congenital malformations or sex linked disorders, etc. However, 
the amniocentesis and sonography are being used on a large scale to detect the sex of the foetus and 
to terminate the pregnancy of the unborn child, if found to be female. Techniques are also being 
developed to select the sex or child before conception. These practices and techniques are considered 
discriminatory to the female sex and not conducive to the dignity of women.  (emphasis supplied)

3)  The proliferation of the technologies mentioned above may, in future, precipitate a catastrophe in the 
form of severe imbalance in male female ratio. The State is also duty bound to intervene in such matters 
to uphold the welfare of the society, especially of the women and children. It is, therefore, necessary to 
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enact and implement in letter and spirit a legislation to ban the pre conception sex selection techniques 
and the misuse of pre-natal diagnostic techniques for sex selective abortions and to provide for the 
regulation of such abortions. Such a law is also needed to uphold medical ethics and initiate the process 
of regulation of medical technology in the larger interests of the society.  (emphasis supplied)

4)  Accordingly, it is proposed to amend the aforesaid Act with a view to banning the use of both sex 
selection techniques prior to conception as well as the misuse of prenatal diagnostic techniques for 
sex	selective	abortions	and	to	regulate	such	techniques	with	a	view	to	ensuring	their	scientific	use	for	
which they are intended.” (emphasis supplied)

11. Some important amendments made by the said Amendment Act 14 of 2003, have a bearing on the questions 
under consideration. Having realized that ultra sonography on a pregnant woman with an ultrasound machine 
is an very important part of the sex determination test and procedure, which is being misused, Parliament has 
made	a	specific	reference	to	sonography	and	ultrasound	machine	and	other	machines	in	some	of	the	newly	
inserted sections and also by amendments to existing provisions.

12.	 The	 term	“genetic	clinic”	 is	defined	 in	Section	2(d)	as	“any	clinic	or	place	by	whatsoever	may	be	called	
which is used for conducting pre natal diagnostic procedures”. The Explanation thereto provides that genetic 
clinic even includes a vehicle, where ultrasound machine or imaging machine or scanner or other equipment 
capable	of	determining	sex	of	the	foetus	is	used.	Genetic	laboratory	is	defined	by	Section	2(e)	as	including	a	
place where facilities are provided for conducting analysis or test samples received from a genetic clinic or 
pre natal diagnostic tests. Explanation thereto provides that “genetic laboratory” includes a place where an 
ultrasound machine capable of determining sex of foetus, is used. Both these explanations provide that the 
definitions	would	even	include	a	portable	equipment	with	a	potential	for	detection	of	sex	during	pregnancy	
or selection of sex before conception.  (emphasis supplied)

	 A	pre	natal	diagnostic	test	is	defined	in	Section	2(k)	as	“ultrasonography	or	any	test	or	analysis	of	amniotic	
fluid........	or	fluid	of	pregnant	woman	or	conception	or	analysis....blood	or	any	other	tissue	or	blood	of	the	
pregnant woman or conceptus conducted to detect ..... genetic ..... or sex linked disease”.

	 Section	 2(i)	 defines	 “pre-natal	 diagnostic	 procedures	 as	 “all	 gynaecological	 or	 obstetrical	 or	 medical	
procedures such as ultra sonography, ......... of a woman before or after conception for being sent to genetic 
laboratory or genetic clinic for conducting any type of analysis or pre natal diagnostic tests for selection of 
sex before or after conception.

	 Section-2)	(j)	defines	“pre-natal	diagnostic	techniques”	as	including	all	pre	natal	diagnostic	procedures	and	
pre natal diagnostic tests.  (emphasis supplied)

13. Section 3B provides as follows :
 “3-B- Prohibition on sale of ultrasound machine, etc., to persons, laboratories, clinics, etc., not registered 

under the Act- No person shall sell any ultrasound machine or imaging machine or scanner or any other 
equipment capable of detecting sex of foetus to any Genetic Counselling Centre, Genetic Laboratory, Genetic 
Clinic or any other person not registered under the Act.”  (emphasis supplied)

14.	 Amended	section	4	now	specifically	provides	 that	 the	person	conducting	ultra	 sonography	on	a	pregnant	
woman	has	to	maintain	the	complete	record	thereof	in	the	manner	prescribed	in	the	Rules	and	any	deficiency	
or inaccuracy found therein amounts to contravention of Section 5 and 6, unless contrary is proved by the 
person conducting such ultra sonography.

	 Section	 6	 also	 specifically	 prohibits	 ‘any	 genetic	 clinic....	 or	 any	 person’	 from	 conducting	 any	 pre	 natal	
diagnostic techniques including ultra sonography for the purpose of detecting sex of foetus. 15. Sub Section 
(1) of Section 18 prior to amendment by Act 14 of 2003 read as under:-

 “(1) No person shall open any Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic after the 
commencement of this Act unless such Centre, Laboratory of Clinic is duly registered separately or jointly 
under this Act.”
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 After amendment in 2003, the provision reads as under : 

 “No person shall open any Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic, including 
clinic, laboratory or centre having ultrasound or imaging machine or scanner or any other technology capable 
of undertaking determination of sex of foetus and sex selection, or render services to any of them, after the 
commencement of the Prenatal Diagnostic Techniques [Regulation and Prevention of Misuse) Amendment 
Act, 2002 unless such centre, laboratory or clinic is duly registered under the Act.” (emphasis supplied)

16. Section 22 provides for prohibition of advertisement relating pre conception and pre natal determination of 
sex and punishment for contravention and Section 23 provides that any medicval geneticist, gynaecologist, 
registered medical practitioner or any person who owning a Genetic Centre, etc., or is employed to render his 
professional or technical services to or at such a centre, and who contravenes any of the provisions of this Act 
or rules made thereunder shall be punishable with imprisonment for a period upto three years and	with	fine	
which	may	extend	to	ten	thousand	rupees,	which	may	extend	to	five	years	and	with	fine	which	may	extend	to	
fifty	thousand	rupees,	in	case	of	subsequent	conviction.

 Sub section (2) of Section 23 even provides that the name of the errant registered medical practitioner shall be 
reported by the Appropriate Authority to the State Medical Council concerned for taking necessary action.

17. Section 17(4) of the Act, even prior to the Amendment Act of 2003, provided that the Appropriate Authority 
shall perform various functions including the following :-
“(c)  to investigate complaints of breach of the provisions of this Act or the rules made thereunder and take 

immediate action;” and  (emphasis supplied)
(d)  any other matter which may be prescribed.

 Section 17-A inserted by the Amendment Act, 2003 confers additional powers on the Appropriate Authority 
including the power in respect of :
(c)  issuing search warrant for any place suspected to be indulging in sex selection techniques or prenatal 

sex determination ; and
(d)  any other matter which may be prescribed.”

18. Section 29 provides for maintenance of records and preservation of such record for a period of two years 
till	the	final	disposal	of	proceeding	under	the	Act.	Section	30	of	the	Act	confers	power	to	search	and	seize	
records. Prior to its amendment in 2003, Section 30 did not provide for any power to seal, though explanation 
(3) to Rule 12 of the Rules provides that “seize” would include “seal”, Section 30 as amended by Act 14 of 
2003	with	effect	from	14	February	2003	specifically	confers	power	not	only	to	seize	but	also	“to	seal”	any	
record, register documents, books, pamphlet, advertisement or “any other material object” found therein at 
any Genetic Centre etc., in the following words:-
“30. Power to search and seize records, etc. -
(1)  If the Appropriate Authority has reason to believe that an offence under this Act has been or is being 

committed at any Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic or any other 
place,	such	Authority	or	any	officer	authorised	thereof	in	this	behalf	may,	subject	to	such	rules	as	may	
be prescribed, enter and search at all reasonable times with such assistance, if any, as such authority 
or	officer	considers	necessary,	such	Genetic	Counselling	Centre,	Genetic	Laboratory	or	Genetic	Clinic	
or any other place and examine any record, register, document, book, pamphlet, advertisement or any 
other material object found therein and seize and seal the same if	such	Authority	or	officer	has	reason	
to	 believe	 that	 it	may	 furnish	 evidence	 of	 the	 commission	 of	 an	 office	 punishable	 under	 this	Act.	
(emphasis supplied)

 Section 32 confers upon the Central Government powers to make rules for carrying out the provisions 
of the Act, including; (xiii) the manner in which the seizure of documents, records, objects, etc., shall 
be made and the manner in which seized list shall be prepared and delivered to the person from whose 
custody such documents, records or objects were seized under sub section (1) of Section 30.
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19. Section 34 provides that every rule and every regulation made under the Act shall be laid as soon as may be 
after it is made, before each House of Parliament while it is in session, for a total period of thirty days and if 
both	houses	agree	in	making	any	modification	in	the	rule	or	regulation	or	both	Houses	agree	that	the	rule	and	
regulation	should	not	be	made,	the	rule	or	regulation	shall	thereafter	have	effect	only	in	such	modified	form	
or be of no effect, as the case may be.

20. In exercise of the aforesaid powers under Section 32 read with Section 30 the Central Government has made 
the Pre conception and Pre- natal Diagnostic Techniques (Prohibition of Sex Selection) Rules 1996.

21. Rule 9 provides for maintenance and preservation of records and sub-rule (6) provides for particulars of the 
manner in which the records are to be maintained and also provides that all case related records, forms of 
consent, laboratory results, microscopic pictures, sonographic plates or slides, recommendations and letters 
shall be preserved by Genetic Centre etc., for a period of two years from the date of completion of counseling, 
pre- natal diagnostic procedure or pre-natal diagnostic test, as the case may be. In the event of any legal 
proceedings,	the	records	etc.,	shall	be	preserved	till	final	disposal	of	the	legal	proceedings.		(emphasis supplied)

 Rule 9(7) further provides that in case the Genetic Clinic etc. maintains records on computer or other 
electronic equipment, a printed copy of the record shall be taken and preserved after authentication by a 
person responsible for such record and further that such centre is required to send a complete report in respect 
of all pre conception or pregnancy related procedures/techniques /tests conducted by them in respect of each 
month	by	fifth	day	of	the	following	month	to	the	concerned	Appropriate	Authority.

22. Sub rule (1) of Rule 11 provides that Every Genetic Centre, Ultrasound Clinic etc., or any other place where 
any of the machines or equipments capable or performing any procedure, techniques or test capable of pre- 
natal determination of sex or selection of sex before or after conception is used, shall afford all reasonable 
facilities for inspection of the place, equipment and records to the Appropriate Authority or to any other 
person authorized by the Appropriate Authority. Sub rule (2) of Section 11 reads as under: (emphasis supplied)

 “(2) The Appropriate Authority or	the	officer	authorized	by	it	may seal and seize any ultrasound machine, 
scanner or any other equipment, capable of detecting sex of foetus, used by any organization if the organization 
has not got itself registered under the Act.”  (emphasis supplied)

	 These	machines	of	the	organizations	may	be	released	if	such	organization	pays	penalty	equal	to	five	times	
of the registration fee to the Appropriate Authority concerned and gives an understanding that it shall not 
undertake detection of sex of foetus or selection of sex before or after conception.

23. Rule 12 lays down the procedure for search and seizure as under :
	 “12.	The	Appropriate	Authority	or	any	officer	authorized	in	this	behalf	may	enter	and	search	at	all	reasonable	

times any Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic, Imaging Centre or Ultrasound 
Clinic in the presence of two or more independent witnesses, for the purposes of search and examination of 
any record, register, document, book, pamphlet, advertisement, or any other material object found therein and 
seal and seize the same if there is reason to believe that it may furnish evidence of commission of an offence 
punishable under the Act.”
Explanation-In these rules-
“(1)  Genetic Laboratory/Genetic Clinic/Genetic Counselling Centre” would include an ultrasound centre/

imaging centre/nursing home/hospital/institute or any other place, by whatever name called, where any 
of the machines or equipments capable of selection of sex before or after conception or performing any 
procedure technique or test for pre-natal detection of sex of foetus, is used;

(2)  “material object” would include records, machines and equipments; and
(3)  “seize” and “seizure” would include “seal” and “sealing” respectively.” (emphasis supplied)

24. A bare perusal of the aforesaid statutory provisions, both in the Act and in the Rules framed thereunder, 
makes it abundantly clear that an ultra sonography test on a pregnant woman is considered to be an important 
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part of a pre-natal diagnostic test or pre-natal diagnostic procedure, which cannot be conducted except for 
the purpose of section 4(2). The person conducting ultra sonography on a pregnant woman has to maintain a 
complete	record	thereof	in	the	manner	prescribed	in	the	Rules	and	a	deficiency	or	inaccuracy	in	maintaining	
such records would amount to an offence, unless the person conducting such sonography is able to show 
that	there	was	no	deficiency	or	inaccuracy.	The	fact	that	section	3-B	inserted	by	Amendment	Act	14	of	2003	
specifically	prohibits	even	sale	of	an	ultra	sound	machine	or	other	machines	capable	of	detecting	sex	of	foetus	
to	any	genetic	clinic	or	any	other	place	or	to	any	person	not	registered	under	the	Act,	itself	should	be	sufficient	
to hold that in the scheme of the Act, Parliament has considered an ultrasound machine as a “material object” 
because it is capable of detecting sex of a foetus.

25. While section 17-A(c) empowers the appropriate authority to issue search warrant for any place suspected 
to be indulging in pre-natal sex determination with an ultra sonography test on a pregnant woman, apart 
from section 30, there is no other section in the Act which confers powers upon the appropriate authority or 
authorised	officer	to	seize	or	seal	a	“material	object”	like	an	ultrasound	machine	at	any	place	suspected	to	
be indulging in pre-natal diagnostic techniques such as an ultra sonography test on a pregnant woman for 
determination of sex.

26.	 Now,	if	the	petitioner’s	contentions	were	to	be	accepted,	the	appropriate	authority	or	the	authorised	officer	
will not have any power to seize or seal such an ultra sound machine sold by a person to an unregistered clinic. 
The Legislature which has condemned misuse of pre-natal diagnostic technique (such as ultra sonography 
on a pregnant woman) for sex determination of foetus leading to female foeticide, and made it a criminal 
offence punishable with imprisonment upto three years, could not have intended that while a seller of an ultra 
sound machine to an unregistered clinic should be prosecuted under section 23 for contravention of section 
3-B of the Act, the ultra sound machine should be allowed to be continued to be used by or on behalf of an 
unregistered purchaser. But for section 30 of the Act, no action can be taken by the appropriate authority or 
authorised	officer	in	respect	of	the	ultra	sound	machine	being	used	for	sonography	on	a	pregnant	woman	for	
the purpose of determination of sex of the foetus, which may ultimately result into termination of pregnancy 
of unborn child, if found to be female- as stated in so many words in the Statement of Objects and Reasons 
to the Amendment Act 14 of 2003. That is why Parliament, which had already conferred on the appropriate 
authority/	authorised	officer	the	power	to	“search	and	seize”	any	material	object,	also	conferred	the	further	
power to “seal” such a material object.

27.	 In	 our	 opinion,	 the	 above	 analysis	 of	 the	 provisions	 of	 the	Act	 is	 sufficient	 to	 hold	 that	 the	 expression	
“material object” for which the power to seize and seal is conferred upon the appropriate authority/ authorised 
officer,	includes	ultra	sound	machines,	other	machines	and	equipment	which	are	used	for	pre-natal	diagnostic	
techniques or sex selection techniques.

28. Further, the provisions of Rule 11, particularly sub-rule (2) thereof, conferring power to seal and seize ultra 
sound machines or other machines or equipments capable of detecting sex of foetus, sold to unregistered 
purchasers and explanation (2) to Rule 12 (material object would include records, machines and equipments) 
make it more than clear that the expression “any other material object” in section 30 includes ultrasound 
machines, other machines and equipment capable of detecting sex of foetus or capable of use for sex 
selection.

29. It is necessary to note that the Rules made under Section 32 of the Act are required by Section 34 to be laid 
before	each	House	of	Parliament	and	if	no	modification	is	made	within	a	period	of	30	days	while	Parliament	
is	in	session,	the	rules	continue	to	have	effect	as	made.	If	any	modification	is	made,	then	the	Rules	continue	
to	have	effect	subject	to	the	modification	.	If	both	the	Houses	agree	that	a	rule	should	not	be	made,	the	rule	
shall be of no effect from the date of annulment. It is nobody’s case that the Rules have not been laid before 
Parliament or after having been laid before Parliament, Parliament resolved to delete or modify explanation 
(2) to Rule 12. It must therefore, be held that the Rules have been accepted by Parliament without any 
modification	of	explanation	(2)	to	Rule	12.	
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30. In a catena of decisions (Tata Engineering and Locomotive Company Ltd Vs. Gram Panchayat, Pimpri 
Waghere, AIR 1976 SC 2463 = (1976)4 SCC 177, P. Kasilingam Vs. P.S.G. College of Technology, AIR 1995 
SC 1395 = 1995 Supp (2) SCC 348, Pali Devi Vs. Chairman, Managing Committee, AIR 1996 SC 1589 = 
1996 (3) SCC 296 (para 8), Gujrat Pradesh Panchayat Parishad Vs. State of Gujarat, 2007 (7) SCC 718 
(para 39) the Supreme Court has held that “rules made under a statute are a legitimate aid to construction of 
the statute as contemporanea expositio.”. This is particularly so when Section 34 of the Act requires Rules 
made under Section 32 of the Act to be laid before each House of Parliament within a period of 30 days while 
Parliament is in session.

31. We may also refer to the rule of “ejusdem generis” invoked by the learned counsel for the petitioner in 
support of the contention that “any other material object” in Section 30 must take colour from the preceding 
words. It is submitted that since all the preceding words pertain to paper such as record, register, document, 
books, pamphlet and advertisement the words “any other material object” must be construed in light of the 
preceding words.

32. In Smt. Leelavati Bai Vs. State of Bombay, 1957 SCR 721 : AIR 1957 SC 521 (Para 11), the Apex Court laid 
down the following principle:-

 “The rule of ejusdem generis is intended to be applied where general words have been used following 
particular	and	specific	words	of	the	same	nature	on	the	established	rule	of	construction	that	the	legislature	
presumed to use the general words in a restricted sense; that is to say, as belonging to the same genus as the 
particular	and	specific	words.	Such	a	restricted	meaning	has	 to	be	given	 to	words	of	general	 import	only	
where the context of the whole scheme of legislation requires it. But where the context and the object and 
mischief of the enactment do not require such restricted meaning to be attached to words of general import, it 
becomes the duty of the courts to give those words their plain and ordinary meaning”. (emphasis supplied)

33. As already discussed, on analysis of the scheme of the Act, and having regard to the legislative object and the 
mischief sought to be avoided, as referred to in the preamble to the Act and also in the Statement of Objects 
and Reasons to the Amendment Act 14 of 2003, we have no manner of doubt in holding that the power under 
Section 30 to seize and seal “any material object” includes power to seize and seal ultrasound machines 
and other machines and equipments, capable of selection of sex or capable of performing any procedure, 
technique or test for pre natal detection of sex of foetus.

34. As regards the decision in Dadasaheb Vs. State of Maharashtra (supra), we note that the Division Bench 
did not refer to explanation (2) to Rule 12 of the PC and PNDT Rules, 1996, much less to the legislative 
object and scheme of the Act discussed above . Otherwise also, independently of reference to the said Rules, 
we are of the view that on an analysis of the provisions of the Act, if any ultrasound machine is used for 
conducting sonography on a pregnant woman for a sex determination test or sex selection procedure in 
contravention of the provisions of the Act, the power to seize and seal any other material object, besides the 
record and documents, would include the power to seize and seal ultrasound machines and other machinery 
and equipment.

35. We may also refer to the interim order in Writ Petition No. 7973 of 2008 referred to in Paragraph 12 of the 
judgment in Dadasaheb’s case. (Lata Mangeshkar Medical Foundation Vs. The Dy. Medical Officer of Health 
Pune Municipal Corporation and others). That interim order was passed in an all together different set of 
facts and circumstances. In that case, 8 ultrasound machines were seized from a charitable hospital with 650 
beds and 70 ICU beds and it was in that background that a Division Bench of this Court (without holding that 
the authority does not have the power to seize or seal ultra sound machines) by an interim order, directed the 
authorities to return ultrasound machines seized by the authorities on an allegation that “certain formalities 
were	not	fulfilled	whilst	sonography	on	patients	was	conducted	which	raises	the	suspicion	that	sonography	
might have been performed for detecting sex of the foetus.”

 An interim order cannot be treated as a precedent while interpreting the provisions of a statue, and that too 
when the Division Bench did not refer to Section 30 of the Act.
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36. In view of the above discussion, our answers to the questions framed for determination are as under:-

(i)  The expression “any other material object” in Section 30 of the Pre-conception and Pre-natal Diagnostic 
Techniques (Prohibition of Sex Selection) Act, 1994 includes ultrasound machines, other machines and 
equipment capable of aiding or assisting in selection of sex, or capable of performing any procedure, 
technique or test for pre natal detection of sex of foetus.

(ii)  The decision of the Division Bench of this Court in Dadasaheb Vs. State of Maharashtra 2009 (12) 
LJSOFT 95 = 2010 (2) Mah.L.J. 110, taking the contrary view does not lay down the correct law and 
is hereby overruled.

37. Since the only controversy raised in this petition was about interpretation of the expression “any other material 
object” in Section 30 of the Act, we may not be treated to have expressed any opinion on the question as 
regards the circumstances in which the power under Section 30 is to be exercised.

38. As the seizure and sealing of the petitioner’s ultrasound machine was challenged only on the ground that 
the	Appropriate	Authority	or	Authorized	Officer	does	not	have	power	or	authority	to	take	such	action	under	
Section 30 of the Act read with Rule 12 and the petitioner’s contention has been repelled, we see no merit in 
this petition. The petition is accordingly dismissed. (emphasis supplied)

39. We place on record our appreciation for the valuable assistance rendered by Mr. Sagar A. Mane, learned 
counsel for the petitioner, Mr. S.R.Nargolkar, learned Additional Government Pleader for respondent No.2 
and Mr.Uday Warunjikar, learned counsel for the intervenors.

40.	 Before	parting	with	the	matter,	we	may	refer	to	the	disturbing	figures	of	the	declining	National	child	sex	ratio	
over	 the	 last	five	decades,	 to	which	our	attention	has	been	invited	by	the	 learned	Additional	Government	
Pleader :-

------------------------------------------------------------------------------
Year  No.of girls per 1000 boys  (in the age group 0-6 years)
--------------------------------------------------------------------------------
1961   976
1971   965
1981   962
1991   945
2001   927
2011   914
------------------------------------------------------------------------------

 In the State of Maharashtra also, the child sex ratio has gone down from 913 in 2001 to 883 in 2011. It has 
gone down to as low as 801 in Beed District. In Kolhapur District, where the offence in question is registered, 
it is 839.

41. We are also distressed by the fact that a number of cases for trial of offences registered under the Act are 
pending in Courts of the Judicial Magistrate First Class for a long period, sometimes upto 6 years and in a 
few cases as long as 6 to 8 years. It is, therefore, directed that all cases under the Act shall be taken up on top 
priority basis and the Metropolitan Magistrates. Mumbai and the J.M.F.Cs. in other Districts shall try and 
decide such cases with utmost priority and preferably within one year. Criminal Cases instituted in the year 
2010 and prior thereto shall be tried and decided by 31 December 2011.

42. A copy of this judgment shall be circulated to the Principal District Judges in all the districts of State of 
Maharashtra and State of Goa and to the Chief Metropolitan Magistrate, Mumbai, who shall in turn circulate 
a copy of this judgment to the Metropolitan Magistrates, Mumbai and all the Judicial Magistrates First Class 
in their respective districts for timely compliance with the above direction.

***
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Radiological and Imaging Association (State Chapter- Jalna), through Dr. Jignesh Gokuldas 
Thakker, its PC-PNDT Coordinator for the Indian Radiological and Imaging
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and Mr. Laxmikant Deshmukh, Collector and District Magistrate

Hon'ble Judges: Mohit S. Shah, C.J. and R.P. Sondurbaldota, J. 
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Acts/Rules/orders: Societies Registration Act, 1860; Pre-conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection) Act, 1994 and Rules, 1996 - Sections 4, 4(1), 4(2), 4(3), 5, 6, 17,17 A, 17(4), 23, 
23(2), 29, 30, 30(1) and 32, Rules 9, 12; Information Technology Act, 2000 - Sections 72 and 72A; Amendment 
Act, 2003 - Section 14; Indian Evidence Act - Section 45; Constitution of India - Articles 19, 21 and 226; European 
Convention on Human Rights – Article

CASE SUMMARY

In a series of landmark decisions delivered by the Bombay High Court towards effective and 
meaningful implementation of the provisions of the Act, one must say this Judgment constitutes a 
major milestone. It once again proves that Judiciary is one step ahead of legislature and executive 
in acting as catalyst for social change. 

This Writ Petition under Article 226 of the Constitution was filed by Radiological and Imaging 
Association challenging two actions initiated by the Collector of Kolhapur District.  One was the 
Circular dated 14th January 2011 issued by him, requiring the Radiologists and Sonologists in the 
District to transmit Form – F online within 24 hours of conducting Sonography. The challenge was 

 3 (9)
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on the ground that the said Circular is without authority of law because under the PC & PNDT Rules 
the Form F is required to be submitted up to 5th day of the next month and not immediately within 
24 hours and not on line.  The Collector and Civil Surgeon strongly supported the Circular on the 
ground that Kolhapur District is having the worst sex ratio of 838 females per 1000 males and one 
of the causes for the same was found to be illegal use of sonography centres for sex selection 
tests resulting in sex determination. It was found that there were two blatant violations of the Act, 
viz., under-reporting and false reporting of sonography tests. Moreover, as Kolhapur alone had 250 
sonography centres and each month more than 12000 sonography tests are being conducted on 
pregnant women, considering the magnitude of the work and lot of man power required to monitor 
the submission of Form – F and its analysis for necessary action under the Act and Rules, it was 
submitted that with online submission of Form – F, the said task has become easy and less time 
consuming and effective for taking prompt action. Moreover, it was in consonance with the spirit and 
object of Rule 9(4), which already require the sonography centres to submit Form – F every month.

 The High Court found considerable substance in these submissions as it noticed 4 
distinct advantages in the online submission of Form – F when such large number of sonographies 
– 15000  per month are performed.  Firstly, that entire information in the Form – F has to be filled 
up in its online submission, otherwise Form was not accepted by Computer.  Secondly, the work of 
submitting information in Form-F has to be complete on day to day basis, which results into third 
advantage to District administration to make its meaningful scrutiny and analysis to zero in on cases 
where sex selection was resorted to after sex determination. Fourthly, it would enable the Appropriate 
Authority to take immediate action in case of breach of provisions of the Act and Rules. The High 
Court, therefore, found that the Circular to submit Form-F online within 24 hours is in keeping with 
the letter and spirit of Section 17(4). 

JUDGMENt  
Mohit S. Shah, C.J.

1.  In this petition under Article 226 of the Constitution, the Petitioner-Radiological & Imaging Association 
(State Chapter-Jalna) (hereafter referred to as "the Petitioner" or "the Association") has challenged the circular 
dated 14 January 2011 of Collector and District Magistrate, Kolhapur (exhibit 'F') requiring the Radiologists 
and Sonologists to submit on-line form F under the Pre-conception and Pre-natal Diagnostic Techniques 
Rules, 2003. The Association has also challenged the circular dated 10 March 2010 (exhibit 'A') issued by the 
Collector in which reference is made to the workshop of doctors, sonologists and radiologists of Kolhapur 
held on 8 March 2010 and to the discussion at the said workshop for installation of SIOB (silent observer) for 
all the sonography machines, as a part of 'save the baby' campaign for improving sex ratio in the district.

2.  The Petitioner-association is a society registered under the Societies Registration Act, 1860, formed for 
promoting, inter alia, the study and practice of Radio-diagnosis, ultra-sound, CT, MRI and other imaging 
modalities.

 Members of the Association are medical practitioners who are imaging specialists engaged, inter alia, in 
foetal imaging, generally known as Sonologists/Radiologists and are governed by the provisions of the Pre-
conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 and Rules, 1996 
(for brevity, PC&PNDT Act of 1994 and Rules, 1996).

3.  According to the Petitioner, ultra-sonography is a diagnostic technique which utilizes sound waves and 
reflections	leading	to	imaging	of	diverse	muscular	or	soft	tissue	organs/	parts	of	human	body	for	detection	
of disorders, abnormalities or malfunctioning. It is a non-invasive technique which does not have any side 
effects or after effects and is, therefore, widely used in India and abroad for diagnostic examination of diverse 
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organs and parts of the human body, including heart, liver, bladder, abdomen, kidneys, intestines, pancreas, 
prostate etc. Since it is non-invasive and has No. radiation hazard, ultra-sonography has proved to be a boon 
in evaluating the foetus during pregnancy.

Primary challenge

4.  In this petition, the Petitioner has challenged the action of Collector and District Magistrate, Kolhapur 
in issuing Circular dated 10 March 2010 whereby all doctors, sonologists and radiologists practicing in 
Kolhapur District are called upon to install device 'Silent Observer' in their sonography/ultra-sound machines. 
According to the Petitioner, this machine and its software enables the Collector to directly review at district 
headquarters at Kolhapur to scan images of the patient which is illegal, against the provisions of the Act and 
invades privacy of the patients. It is contended that under the Rules, the ultra-sound clinics and other bodies 
governed by Act and the Rules are given time upto 5th day of the next month for submitting information in 
the format which is to be signed by the doctor and the patient. However, public notice dated 14 January 2011 
(exhibit 'F') issued by the Collector and District Magistrate requiring the doctors/sonologists/radiologists to 
transmit form "F on-line within 24 hours is without authority of law.

Defence of Collector and District Magistrate

5.		 Collector	and	District	Magistrate,	Kolhapur	has	filed	affidavit-in-reply	dated	28	February	2011	submitting,	
interalia, as under:

5.1		 Vide	notifications	issued	under	Section	17	of	the	Act,	the	Collectors	and	District	Magistrates	as	well	as	
Civil Surgeons or Deans of Medical Colleges (where Civil surgeons are not available) at every district 
level, are appointed as appropriate authorities. Reference is made to the power conferred by the Act 
and the Rules on the appropriate authority for enforcement of the provisions of the Act and the Rules.

5.2  (a)  The Collector and Civil Surgeon found that Kolhapur district is having the worst sex ratio 839 
females per 1000 males. After understanding the magnitude of the problem and illegal use of 
sonography centres for sex selection test resulting in female foeticide, the Collector organized 
the workshop of doctors/radiologists/sonologists.

(b)  Kolhapur has 250 sonography centres as on 1 January, 2011 and each month more than 12000 
sonography tests are being conducted on pregnant women in the district i.e. 1,50,000 tests per 
annum in the district. Sonography centre has to maintain, as per Section 4 and Rule 9, record 
of each test on the pregnant woman in form 'F'. It is mandatory for the sonography centres to 
submit	form	'F'	to	the	office	of	the	Civil	Surgeon	(District	Appropriate	Authority)	by	fifth	of	next	
month. The district and sub-district appropriate authorities are required to inspect each centre 
once in three months to check whether the sonography centre has maintained the record properly 
or not. It requires a lot of manpower to monitor the submission of 'F' form from all centres and 
its analysis for necessary action under the Act and the Rules. The overburdened district and 
sub-district	authorities	also	entrusted	with	other	public	duties,	find	it	almost	impossible	to	carry	
out 100% inspection and to study and scrutinize 'F' forms being received in such large numbers 
every month.

5.3.  The district administration came across two blatant violations of the Act viz. under-reporting and false 
reporting of sonography tests.

(a)		 Under-reporting	is	not	filling	'F'	form	even	though	sonography	test	is	conducted	on	a	pregnant	
woman, for the sole purpose of sex determination resulting in female foeticide.

(b)  False reporting is wrong mentioning of age of the foetus and incorrect and wrong particulars in 
the other relevant columns. It was noticed that even when the health, growth and other indicators 
of foetus is normal, many doctors/radiologists submit incorrect report of pre-natal diagnostic 
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procedure and recommend Medical Termination of Pregnancy. Checking of 'F' form after 
considerable long time lag was not yielding desirable result as the appropriate authority was 
unable to detect the sex selection abortion being carried out.

(c)  Study on doctors perspective on PC&PNDT Act shows that 55.9% of the doctors stated that the 
information submitted was absolutely false and 41.2% stated that they were not sure. Almost all, 
97%	of	the	doctors	confirmed	that	there	is	demand	for	gender	determination	of	foetus	by	patients	
(exhibit 'M').

Several studies have shown that almost 70% of form 'F' are incomplete whether deliberate or not.

6.  In order to overcome these problems, the District administration evolved the impugned methods:

6.1		 The	on-line	'F'	form	facilitates	to	fill	in	all	19	columns	of	form	correctly	and	upload	on	daily	basis.	
It also helps the district authority, namely, Civil Surgeon to analyse the monthly data expeditiously 
because on-line record in form 'F' is readily available on computers for the analysis and, action if 
needed,	and	for	corrective	course	for	proper	enforcement	of	the	Act.	This	new	scientific	innovation	of	
on-line 'F' form is an added tool in the hands of district appropriate authorities for analysis of huge data 
(more than 12000 'F' forms on average per month) to take needful action.

6.2  Otherwise also, the information submitted in 'F' form in hard copy was required to be scrutinized and 
analysed by the District administration and as indicated above, the number of 'F' forms being received 
every year in Kolhapur district alone being 1.5 lakh, it was not possible for the administration to 
analyse the information submitted in 'F' forms in such a large number. With on-line submission of 'F' 
forms, it is possible for the appropriate authority to analyse the data by referring to a few parameters 
like age of the foetus, number of children the pregnant woman already has etc.

6.3  On-line submission of 'F' form is in consonance with the spirit and object of Section 4 and Rule 
9.. which already require the sonography centre to submit submission of forms 'F' every month. All 
sonography centres, in addition to on-line submission, still keep 'form 'F' manually in printed form 
where they sign and obtain signature of the patient undergoing sonography test.

6.4.  After installation of silent observer on the ultra-sound machines in the sonography centres in Kolhapur 
district, reporting of sonography tests of pregnant women has increased to 34%. At the hearing also, 
Mr. Kumbhakoni, learned Counsel for the Collector and District Magistrate, Kolhapur has placed 
before us the statement giving details of the number of 'F' forms submitted in October 2009 and in May 
2011 as under:

    Month  Kolhapur Rural  Kolhapur City Kolhapur District

    October 2009 4932 4970 9902

    June 2010  6618 5290 11908

    May 2011  8909 6688 15597

7.		 It	is	the	specific	case	in	the	reply	affidavit	that	the	information	contained	in	'F'	form	submitted	on-line	is	not	
accessible to anyone except the Collector and District Magistrate.

8.  The second solution found out by the District Collector and District Magistrate, Kolhapur and Civil Surgeon 
is installation of silent observer (SIOB). Together with on-line submission of 'F' forms, the silent observer 
addresses both the problems of under-reporting or false-reporting. As soon as doctor/radiologist opens the 
sonography machine, the silent observer captures and stores the video output of each sonography test which 
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shows the age of foetus and abnormality if any. Thus, each sonography test is counted and can be cross-
checked with the 'F' form submitted on-line In case of suspected medical termination of pregnancy, the 
district administration can check the 'F' form and verify the truthfulness by comparing video of sonography 
test. For instance, in order to show that the MTP is for medical purpose and not as a result of sex selection, 
the age of aborted foetus is normally shown as below 12 weeks, in which case the sex is not necessary to be 
mentioned in the report. In order to escape from the provisions of the Act, many doctors/radiologists indulge 
in false reporting in form 'F' in this fashion. By cross-checking, the information submitted in 'F' form on-line 
with the data stored in the silent observer, it is possible for the appropriate authority to detect false reporting 
in form 'F' and then to track down MTP for the purpose other than the medical purpose.

9.  Rule 9(6) of the PC&PNDT Rules provides that all case-related records, forms of consent, laboratory results, 
microscopic pictures, sonographic plates or slides, recommendations and letters shall be preserved for two 
years. With few exceptions, No. sonography centres preserve such records except 'F' form. What the silent 
observer or SIOB does is, facilitate storage of video record of each sonography test. The silent observer is 
embedded on the ultra-sound machine which remains in the concerned sonography centre. The information 
stored in the said silent observer is not transmitted on-line to any authority but it remains stored in the device 
installed on the ultra-sound machine. It is accessed by the appropriate authority only when required in case 
of suspected MTP after sex selection.

10.		 In	paras	10	and	31	of	the	affidavit-in-reply,	the	Collector	and	District	Magistrate,	Kolhapur	(Respondent	No.	
3)	has	specifically	stated	as	under:

 ...Respondent No. 3 submits that Petitioner has stated without ascertaining the facts and functions of SIOB 
that it enables the Respondent No. 3 to directly review at his district level (Kolhapur District) the scanned 
images of a patient is not correct. The device SIOB stores the video of sonography tests of pregnant women 
carried out at the sonography centre and not transmitted to district server for viewing by the Collector. The 
SIOB is sealed in presence of the concerned doctor/Radiologist with his signature. The Appropriate Authority, 
whenever	it	deems	fit,	request	the	concerned	doctor/Radiologist	and	his	authorized	person	go	to	the	centre	
and access the selected data on pen drive and it is being viewed by a member of Radiologist Association of 
Kolhapur and they offer us their observation.

Hereto annexed and marked as Exh. 'C' is the protocol made for use of "silent observer".

 31... Silent Observer is not connected to any district server, No. internet is connected to Silent Observer. The 
appropriate authority with the help of silent observer can check for suspected centres and suspected cases like 
pregnant females with one or more previous girls, pregnant females with age of 35 and above. The solution 
also provides various medical data of the entire district that can be used for various decision making.

11.		 It	 is	 further	stated	 in	 the	affidavit-in-reply	 that	 the	Collector	and	District	Magistrate,	Kolhapur	alongwith	
Civil Surgeon, Chairperson of Federation of Obstetric and Gynecological Societies of India and Chairperson 
of Radiologist Association organized a one day workshop at Kolhapur on 8 March 2010 and demonstrated the 
new device i.e. SIOB or popularly called the "silent observer"-to all the doctors/radiologists and sonologists 
present at the workshop and the object of installation of silent observer. It was also explained that this device 
will help the administration in solving the problem of under reporting and false-reporting. It will protect the 
practitioners doing ethical and legal practice and will act as a deterrent against sex selection practice resulting 
in female foeticide. All the doctors/radiologists present at the workshop agreed and resolved unanimously to 
install the silent observer (SIOB) at their own cost as concerned citizen of India to curb the illegal practice 
female foeticide and improving the sex ratio and it was, thereafter that the Collector and District Magistrate, 
Kolhapur issued letter dated 10 March 2010 (exhibit 'A') appealing to all the doctors and radiologists in the 
district to install the silent observer at the earliest. All 250 sonography centres in Kolhapur district have 
installed the silent observer at their own cost and there is not a single complaint to any higher authority.
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Central Government stand

12.  At the hearing of this writ petition, Mr. Anurag Gokhale, learned Counsel for Union of India has placed on 
record	office	memorandum	dated	16	June	2011	issued	by	the	Director,	Ministry	of	Health	&	Family	Welfare	
(PNDT Division) to the learned Additional Government Advocate on the subject matter of the present petition, 
which reads as under:

1.  The undersigned is directed to refer to your letter dated 4961/LIT/2011 dated 24.5.2011 on the subject 
cited above and to convey that the declining child sex ratio and the reducing number of girl children in 
many states as per 2011 Census is a matter of great concern.

2.  Tracking of pregnancy tests and detection of unreported termination of pregnancies have been a 
challenge for Appropriate Authorities in monitoring the activities of clinics offering diagnostic services. 
Clearly, it is the mandate of the Appropriate Authorities to effectively implement the PC & PNDT Act, 
1994, as provided under Sub-Section 4 of Section 17 of the Act. District Appropriate Authorities thus 
have the discretion to facilitate the mechanisms to check illegal sex determination tests, including 
innovative strategies like the 'Silent Observer' among others.

3.		 This	issues	with	the	approval	of	competent	authority.?

Sd/

Director

(PNDT Division)

Rival Submissions

13.  At the hearing of the petition, the learned advocate as well as the learned Counsel for the Petitioner sought 
discharge, as the Coordinator of the Petitioner-association himself desired to argue the case. Accordingly, Dr. 
Jignesh G. Thakker, Coordinator of the Petitioner-association made the following submissions:

(i)  The impugned letter/circular of the Collector and District Magistrate, Kolhapur requiring the doctors/ 
radiologists /sonologists to submit form 'F' is without authority of law and not supported by any 
provision of the Act or the Rules.

(ii)  Thepatient gives consent for sonography test to be conducted by the concerned doctor/radiologist/
sonologist and gives No. consent for giving access to the information contained in the sonography test 
to any other person. Hence, there is invasion into the patient's right to privacy.

(iii)  The sonography test is undertaken by a pregnant woman in view of faith and trust on the radiologist/
sonologist/doctor	 that	 all	 the	 information	 relating	 to	 the	 test	 will	 remain	 confidential	 and	 private.	
However, the impugned actions of the Collector and District Magistrate, Kolhapur result into breach 
of	confidentiality	and	privacy	and	therefore,	constitute	an	offence	punishable	under	Section	72	of	the	
Information Technology Act, 2000.

14.  On the other hand, Mr. Kumbhakoni, learned Counsel for the Collector and District Magistrate, Kolhapur, Mr. 
V.D. Patil, learned Government Pleader for the State of Maharashtra and Mr. Anurag Gokhale, learned Counsel 
for Respondent No. 1 Union of India have opposed the petition and made the following submissions:

(i)  The appropriate authorities under the Act are required to supervise and implement the provisions of the 
Act and the Rules and to take appropriate legal action against the use of any sex selection technique 
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by any person at any place suo motu or otherwise and also to undertake independent investigation. 
The appropriate authorities also have the powers to summon any person who is in possession of any 
information relating to violation of possession of any Act or the Rules and to produce any document 
or material object relating thereto. The appropriate authorities have also power to issue search warrant 
for any place suspected to be indulging in sex selection techniques or prenatal sex determination. 

(ii)  Section 4 and Rule 9 also require the ultra-sound clinic to preserve the records and documents for a 
period of two years and to afford all reasonable facilities for inspection of the place, equipment and 
records to the appropriate authority or to any other person authorized by the appropriate authority. Rule 
9(8)	also	requires	the	ultra-sound	clinic	to	submit	the	information	in	form	'F'	by	fifth	day	of	the	next	
month. Hence, requiring the ultra-sound clinics to submit 'F' forms on-line is only requiring the ultra-
sound clinics to submit information in electronic form which is otherwise also required to be submitted 
by	the	ultra-sound	clinics	in	physical	form.	Referring	to	the	averments	made	in	the	affidavit-in-reply	as	
to how on-line submission of 'F' forms will help the authorities in making proper analysis of the data 
submitted in large numbers (almost more than 1,50,000 forms of ultra-sound test done on pregnant 
women in one district alone in a year, it would not be possible to make proper analysis and to enforce 
the Act and the Rules, if such information is not received by the appropriate authority in electronic 
form.

(iii)  Only the appropriate authority has access to this information and only the appropriate authority can 
assign	the	work	of	analysis	to	the	officer	authorized	by	the	appropriate	authority.	Since	the	existing	
provisions of the Act and the Rules themselves require the ultra-sound clinics to give access to the 
information	to	the	appropriate	authorities	and	to	the	officers	authorized	by	the	appropriate	authority,	
and the on-line information is not available on public domain, there is No. question of breach of 
privacy right of the patient

(iv)  It is only on account of introduction of on-line submission of 'F' form that the authorities have been 
able to overcome the problem of under-reporting of 'F' forms as per the data given. The statement 
placed on record by the Collector and District Magistrate shows the number of 'F' forms in 250 ultra-
sound centres in Kolhapur district has gone up from 9,902 in October 2009 to 15,597 in May 2011.

(v)  As regards the silent observer, it is submitted after referring to the relevant averments in the reply 
affidavit	that	silent	observer	does	not	transmit	the	information	stored	in	the	device	embedded	on	the	
ultra-sound	machine	to	the	office	of	the	Collector	through	any	district	server	or	any	other	server	but	
it very much remains within the premises of the registered ultra-sound centre. Otherwise also, the 
registered ultra-sound centre is required to store all its records, registers, sonography slides etc. for a 
period of two years. The silent observer stores images generated during the ultra sonography test, so that 
when	the	appropriate	authority	desires,	or	the	officer	authorized	by	the	appropriate	authority	is	required,	
to cross-check the information supplied in the 'F' form on-line, the appropriate authority or authorized 
officer	will	go	to	the	ultra-sound	centre	and	obtain	the	information	stored	in	the	silent	observer	in	the	
presence of the concerned radiologist/sonologist and in the presence of another radiologist/sonologist 
of the District. 

(vi)		 It	is	submitted	that	there	are	sufficient	safeguards	for	ensuring	that	there	is	No.	breach	of	privacy	rights	
of the patient and that the Collector and District Magistrate welcomes any further suggestions or any 
other safeguards which may be made or suggested by the Petitioner-Association or others.

(vii)  Mr. Kumbhakoni has lastly submitted that the impact of innovative measures introduced by the 
Collector	and	District	Magistrate,	Kolhapur	is	so	significant	that	the	sex	ratio,	which	was	839	girls	as	
to 1000 boys in the district in May 2010, has gone upto 876 girls as to 1000 boys in January 2011. It is 
submitted that the innovative initiatives taken by the Collector and District Magistrate, Kolhapur may 
not be interfered with.
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15.  Having heard the coordinator of the Petitioner-Association and the learned Counsel for the Respondents, we 
have given our anxious consideration to the rival submissions.

Statutory Provisions

16.  Before dealing with the submissions, we may refer to the relevant provisions of the Act and the Rules. The 
scheme of the PC&PNDT Act and Rules thereunder has very recently been examined by a Full Bench of this 
Court in judgment dated 6 June 2011 in Writ Petition No. 7869 of 2010.

17.  The preamble to the Act which was initially enacted in 1994 and which underwent substantial amendments in 
2003 indicates that it is an Act to provide for the prohibition of sex selection, before or after conception, and 
for Regulations of pre-natal diagnostic techniques and for the prevention of their misuse for sex determination 
leading to female foeticide and for matters connected therewith or incidental thereto.

18.  The Act came to be amended by Amendment Act 14 of 2003. The Statement of Objects and Reasons to the 
Amendment Act, inter alia, read as under:

1.  Amendment Act 14 of 2003 - Statement of Objects and Reasons.-The Pre-natal Diagnostic Techniques 
(Regulation and Prevention of Misuse) Act, 1994 seeks to prohibit pre-natal diagnostic techniques for 
determination of sex of the foetus leading to female foeticide. During recent years, certain inadequacies 
and	practical	difficulties	in	the	administration	of	the	said	Act	have	come	to	the	notice	of	the	Government,	
which has necessitated amendments in the said Act.

2.  The pre-natal diagnostic techniques like amniocentesis and sonography are useful for the detection of 
genetic or chromosomal disorders or congenital malformations or sex linked disorders, etc. However, 
the amniocentesis and sonography are being used on a large scale to detect the sex of the foetus and 
to terminate the pregnancy of the unborn child, if found to be female. Techniques are also being 
developed to select the sex or child before conception. These practices and techniques are considered 
discriminatory to the female sex and not conducive to the dignity of women.

3.  The proliferation of the technologies mentioned above may, in future, precipitate a catastrophe in the 
form of severe imbalance in male female ratio. The State is also duty bound to intervene in such matters 
to uphold the welfare of the society, especially of the women and children. It is, therefore, necessary to 
enact and implement in letter and spirit a legislation to ban the pre conception sex selection techniques 
and the misuse of pre-natal diagnostic techniques for sex selective abortions and to provide for the 
Regulation of such abortions. Such a law is also needed to uphold medical ethics and initiate the 
process of Regulation of medical technology in the larger interests of the society.

4.  Accordingly, it is proposed to amend the aforesaid Act with a view to banning the use of both sex 
selection techniques prior to conception as well as the misuse of pre-natal diagnostic techniques for 
sex	selective	abortions	and	to	regulate	such	techniques	with	a	view	to	ensuring	their	scientific	use	for	
which they are intended.

19.  Having realized that ultra sonography on a pregnant woman with an ultrasound machine is an very important 
part	of	 the	sex	determination	test	and	procedure,	which	is	being	misused,	Parliament	has	made	a	specific	
reference to sonography and ultrasound machine and other machines in some of the newly inserted sections 
and also by amendments to existing provisions.

	 Sub-section	(1)	of	amended	Section	4	now	specifically	provides	that	the	person	conducting	ultra	sonography	
on a pregnant woman has to maintain the complete record thereof in the manner prescribed in the Rules and 
any	deficiency	or	inaccuracy	found	therein	amounts	to	contravention	of	Section	5	and	6,	unless	contrary	is	
proved by the person conducting such ultra sonography.
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 Sub-section (2) of amended Section 4 mentions the purpose/s for which, and for which alone, the pre-natal 
diagnostic test or procedure can be conducted.

	 Section	 6	 also	 specifically	 prohibits	 'any	 genetic	 clinic....	 or	 any	 person'	 from	 conducting	 any	 pre	 natal	
diagnostic techniques including ultra sonography for the purpose of detecting sex of foetus.

20.  Section 23 provides that any medical geneticist, gynecologist, registered medical practitioner or any person 
who owning a Genetic Centre, etc., or is employed to render his professional or technical services to or at such 
a centre, and who contravenes any of the provisions of this Act or rules made thereunder shall be punishable 
with	 imprisonment	 for	a	period	upto	 three	years	and	with	fine	which	may	extend	 to	 ten	 thousand	rupees,	
which	may	extend	to	five	years	and	with	fine	which	may	extend	to	fifty	thousand	rupees,	in	case	of	subsequent	
conviction.

 Sub-section (2) of Section 23 even provides that the name of the errant registered medical practitioner shall be 
reported by the Appropriate Authority to the State Medical Council concerned for taking necessary action.

21.  Section 17(4) of the Act, even prior to the Amendment Act of 2003, provided that the Appropriate Authority 
shall perform various functions including the following:

(c)  to investigate complaints of breach of the provisions of this Act or the rules made thereunder and take 
immediate action;" and

(d)  any other matter which may be prescribed.

 Section 17-A inserted by the Amendment Act, 2003 confers additional powers on the Appropriate 
Authority including the power in respect of:

(c)  issuingsearch warrant for any place suspected to be indulging in sex selection techniques or prenatal 
sex determination; and

(d)  any other matter which may be prescribed.

22.  Section 29 provides for maintenance of records and preservation of such record for a period of two years 
till	the	final	disposal	of	proceeding	under	the	Act.	Section	30	of	the	Act	read	with	Rule	12	confers	power	to	
search, seize and seal records and ultra-sound machine.

23.  Section 32 confers upon the Central Government powers to make rules for carrying out the provisions of the 
Act,;

(xiii) the manner in which the seizure of documents, records, objects, etc., shall be made and the manner in 
which seized list shall be prepared and delivered to the person from whose custody such documents, 
records or objects were seized under Sub-section (1) of Section 30. 

 In exercise of the aforesaid powers under Section 32 read with Section 30 the Central Government has 
made the Pre conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Rules 
1996.

24.  Rule 9 provides for maintenance and preservation of records and Sub-rule (6) provides for particulars of the 
manner in which the records are to be maintained and also provides that all case related records, forms of 
consent, laboratory results, microscopic pictures, sonographic plates or slides, recommendations and letters 
shall be preserved by Genetic Centre etc., for a period of two years from the date of completion of counseling, 
pre-natal diagnostic procedure or pre-natal diagnostic test, as the case may be. In the event of any legal 
proceedings,	the	records	etc.,	shall	be	preserved	till	final	disposal	of	the	legal	proceedings.

 Rule 9 (7) further provides that in case the Genetic Clinic etc. maintains records on computer or other 
electronic equipment, a printed copy of the record shall be taken and preserved after authentication by a 
person responsible for such record and further that such centre is required to send a complete report in respect 
of all pre conception or pregnancy related procedures/techniques /tests conducted by them in respect of each 
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month	by	fifth	day	of	the	following	month	to	the	concerned	Appropriate	Authority.

 Sub rule (1) of Rule 11 provides that Every Genetic Centre, Ultrasound Clinic etc., or any other place where 
any of the machines or equipments capable or performing any procedure, techniques or test capable of pre-
natal determination of sex or selection of sex before or after conception is used, shall afford all reasonable 
facilities for inspection of the place, equipment and records to the Appropriate Authority or to any other 
person authorized by the Appropriate Authority.

 Rule 12 lays down the procedure for search and seizure as under:

12.		 The	Appropriate	Authority	or	any	officer	authorized	 in	 this	behalf	may	enter	and	search	at	all	 reasonable	
times any Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic, Imaging Centre or Ultrasound 
Clinic in the presence of two or more independent witnesses, for the purposes of search and examination of 
any record, register, document, book, pamphlet, advertisement, or any other material object found therein and 
seal and seize the same if there is reason to believe that it may furnish evidence of commission of an offence 
punishable under the Act.

Explanation-In these rules

"(1)  Genetic Laboratory/Genetic Clinic/ Genetic Counselling Centre" would include an ultrasound centre/imaging 
centre/nursing home/hospital/institute or any other place, by whatever name called, where any of the machines 
or equipments capable of selection of sex before or after conception or performing any procedure technique 
or test for pre-natal detection of sex of foetus, is used;

(2)  "material object" would include records, machines and equipments; and

(3)  "seize" and "seizure" would include "seal" and "sealing" respectively.

Discussion 

25.  A bare perusal of the aforesaid statutory provisions, both in the Act and in the Rules framed thereunder, 
makes it abundantly clear that an ultra sonography test on a pregnant woman is considered to be an important 
part of a pre-natal diagnostic test or pre-natal diagnostic procedure, which cannot be conducted except for 
the purpose of Section 4(2). The person conducting ultra sonography on a pregnant woman has to maintain a 
complete	record	thereof	in	the	manner	prescribed	in	the	Rules	and	a	deficiency	or	inaccuracy	in	maintaining	
such records would amount to an offence, unless the person conducting such sonography is able to show that 
there	was	No.	deficiency	or	inaccuracy.

26.  In our opinion, the aforesaid provisions of the Act and the Rules make it amply clear that the persons running 
the sonography clinic/sonography centre etc. are required to store, maintain and preserve the complete records 
including the sonography plates or slides for a period of two years from the date of pre-natal diagnostic 
techniques procedure/test and that in the event of legal proceedings, such records, letter etc. have to be 
preserved in light of the legal proceedings. The sonography clinic is also required to send a complete report in 
respect of a pre-conception of pregnancy related procedure for technical procedure or test conducted by them 
in respect of each month for the perusal of the concerned appropriate authority. As per Rule 11(1) the Clinic is 
also duty bound to afford all reasonable facilities for inspection of equipments and records to the appropriate 
authority	or	any	other	person	authorized	by	the	appropriate	authority	and	such	authority/authorized	officer	
has also been vested with the power to search, seal and seize such equipments/records. All these provisions 
are required to be read with the express power conferred by Section 17(4) of the Act which empowers the 
appropriate authority to take immediate action in case of breach of the provisions of the Act or the Rules.

27.		 We	find	considerable	substance	 in	 the	submission	of	Mr.	Kumbhakoni,	 learned	Counsel	 for	 the	Collector	
and District Magistrate, Kolhapur that if the number of 'F' forms giving particulars about sonography test 
conducted on pregnant women in Kolhapur district alone runs into almost 1,50,000 'F' forms per year or 
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15,000 forms per month, and if they are not submitted on-line, it will be impossible for any appropriate 
authority	or	officer	authorized	by	the	appropriate	authority	to	make	any	meaningful	scrutiny	and	analysis	of	
'F' forms being received in such large numbers. The on-line submission of 'F' forms in such large numbers has 
four distinct advantages.

	 In	the	first	place,	the	sonography	centres	sending	such	forms	in	physical	form	very	often	take	the	plea	in	the	
prosecution	under	the	Act	that	some	columns	in	the	form	were	not	filled	in	inadvertently,	but	there	was	No.	
mens rea and, therefore, the appropriate authority should not take a harsh view by prosecuting the radiologist/
sonologist merely for incomplete information submitted in 'F' form. The advantage of the on-line submission 
of 'F' form will be that if any column in the form is left blank, the form will not be accepted on-line Hence, the 
person	filling	in	the	form	is	immediately	alerted	that	some	column/s	in	the	form/s	is/are	incomplete.	Hence,	
all	the	columns	in	form	'F'	will	have	to	be	filled	in.

 The second advantage will be that since 'F' form is to be submitted on-line within 24 hours, the concerned 
persons required to submit the information in 'F' form will have to complete their work on day-to-day basis 
and, therefore, will have No. excuse to plead that the information cannot be submitted after lapse of one 
month.	In	fact,	having	gone	through	the	contents	of	'F'	form,	we	find	that	it	would	be	possible	for	the	person	
assisting	the	radiologist/sonologist	to	fill	in	the	form	immediately	after	the	sonography	test	is	undertaken.

 The third advantage is to the district administration. On account of a large number of such 'F' forms being 
received on-line (15,000 per month in one district), it will be possible for the appropriate authority and the 
officer	authorized	by	it	to	make	a	meaningful	scrutiny	and	analysis	of	the	'F'	forms	by	searching	the	relevant	
data such as age of the foetus, the number of children of the pregnant woman as on the date of the sonography 
test, etc. This will help the Appropriate Authority to zero in on cases where MTP was resorted to after sex 
selection.

 The fourth advantage will be that Section 17(4) requires the Appropriate Authority to "take immediate action" 
in case of complaints of breach of provisions of the Act and the Rules, but it would not be possible to take 
immediate action if the authority had to wait for submission, hard copy of the "F" form till the 5th day of 
the	next	month.	In	every	field	electronic	filing	is	to	be	followed	by	submitting	paper	documents.	Hence	the	
instructions to submit "F" form on-line within 24 hours are in keeping with the letter and spirit of Section 
17(4).

28.  Coming to the "silent observer", the entire petition is based on the premise that the information stored in the 
silent observer which contains the images of ultra sonography on all patients will be transmitted on-line and 
will be available in public domain and thereby would violate the privacy rights of the patients undergoing 
ultrasonography.	The	entire	premise	and	the	apprehension	based	thereon	is	without	any	basis.	The	affidavit	
of the Collector and District Magistrate, Kolhapur states in terms that the silent observer is embedded on the 
ultra-sound machine, that the images stored therein are not at all transmitted on-line to any server, and that it 
is only for the purpose of cross-checking the information supplied in the 'F' forms submitted on-line, that as 
and when any violation of the Act and the Rules is suspected, the appropriate authority will obtain the images 
stored in the silent observer for the purpose of cross-checking the information submitted in the 'F' form on-
line.	Since	 the	appropriate	 authorities	have	been	 invested	 specifically	with	 the	power	 to	 take	appropriate	
legal action against the use of any sex selection or sex determination technique by any person at any place 
even	suo	motu	as	provided	in	Section	17(4)(e),	and	Section	17-A	also	specifically	empowers	the	appropriate	
authority to summon any person who is in possession of the information relating to violation of the provisions 
of any Act or the Rules and to obtain production of any document or any material object relating to violation 
of the provisions of the Act and also to issue search warrant for any place suspected to the indulging in 
sex	 selection	 techniques	 or	 pre-natal	 sex	 determination	 and	proviso	 to	Section	 4(3)	 specifically	 provides	
that the person conducting ultrasonography on a pregnant woman shall keep complete record thereof in 
the clinic and Rule 9 also provides that all case-related records, microscopic pictures, sonographic plates 
or slides etc. are required to be preserved in the sonography centre for a period of two years and Rule 9(8) 
also requires the Ultra-sound Clinic to send a complete report in respect of all pre-conception or pregnancy 
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related procedures/techniques/tests conducted by them to the concerned appropriate authority, in our view, 
the instructions sent by the Collector and District Magistrate, Kolhapur requiring the sonologists/persons 
incharge of ultra-sound machines to install SIOB (popularly known as silent observer) are within the letter 
and spirit of the Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act and 
Rules made thereunder.

29.  In State of Maharashtra v. Praful B. Desai,1 and in Sakshi v. Union of India and Ors. 2 the Supreme Court has 
held	that	the	principles	of	interpreting	an	ongoing	statute	have	been	specifically	set	out	by	the	leading	jurist	
Francis Bennion in his commentaries titled Statutory Interpretation:

 It is presumed Parliament intends the court to apply to an ongoing Act a construction that continuously 
updates its wordings to allow for changes since the Act was initially framed. While it remains law, it has to 
be treated as always speaking. This means that in its application on any day, the language of the Act though 
necessarily embedded in its own time, is nevertheless to be construed in accordance with the need to treat it 
as a current law.

 In construing an ongoing Act, the interpreter is to presume that Parliament intended the Act to be applied at 
any future time in such a way as to give effect to the original intention. Accordingly, the interpreter is to make 
allowances for any relevant changes that have occurred since the Act's passing, in law, in social conditions, 
technology, the meaning of words and other matters....

 An enactment of former days is thus to be read today, in the light of dynamic processing received over 
the	 years,	with	 such	modification	 of	 the	 current	meaning	 of	 its	 language	 as	will	 now	 give	 effect	 to	 the	
original legislative intention. The reality and effect of dynamic processing provides the gradual adjustment. 
It is constituted by judicial interpretation, year in and year out. It also comprises processing by executive 
officials.

30.  The Supreme Court then noted that the above principle of updating construction has been approved in a 
number of decisions. "Handwriting" in Section 45 of the Evidence Act is construed to include "typewriting"; 
"notice in writing" construed to include a notice by fax"; "telegraph" to include "telephone"; "banker's books" 
to	 include	 "microfilm";	 "to	 take	note"	 to	 include	 the	 "use	 of	 tape	 recorder",	 and	 "documents"	 to	 include	
"computer databases".

31.  In Sakshi v. Union of India and other (supra), the Court has also held that there is a major difference between 
the	substantive	provisions	defining	the	crimes	and	providing	punishment	for	the	same	on	the	one	hand	and	
procedural enactments on the other hand. Rules of procedure are handmaiden of justice and are meant to 
advance and not to obstruct the cause of justice. It is, therefore, permissible for the Court to expand or enlarge 
the meanings of such provisions to elicit the truth and do justice to the parties.

32.  The Parliament has taken notice of the socio-cultural mindset of the people as regards the circumstances in 
which they resort to female foeticide after ascertaining sex of the foetus. When the number of 'F' forms being 
received by the appropriate authority in a district runs into a large number like 15,000 forms of pregnant 
women undergoing ultra-sonography test in a single district in a month and more than 1,50,000 sonography 
tests on pregnant women in a single district in a year, the object of the Act requiring the ultra-sound clinics to 
submit information in 'F' form and giving the Appropriate Authority power to inspect the place, equipments 
and	records	for	the	purpose	of	investigating	violations	of	the	PC&PNDT	Act	and	the	Rules	can	be	fulfilled	if,	
and only if, the 'F' forms are submitted on-line and such information can be cross-checked with the sonography 
slides in the silent observer.

33.  Hence the requirement of Sub-section (1) of Section 4 of the Act to maintain the complete record of ultra 
sonography on pregnant women and the mandate of Section 17(4) of the Act requiring the Appropriate 
Authority to take immediate action on investigation of complaints of breach of provisions of the Act and 
the Rules would include the power to require the ultrasound clinic to submit the on-line information in form 
'F' within 24 hours, and to keep the ultra sonography slides stored in the silent observer embedded on the 
ultrasound machine.
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34.  As regards reliance placed by the Petitioner on the provisions of Section 72 and 72A of the Information 
Technology	Act,	2000,	we	find	No.	merit	in	this	contention.	Section	72	refers	to	a	person	having	got	access	to	
the electronic record in pursuance to any powers conferred by Information Technology Act, 2000 or the Rules 
and Regulations made thereunder. Obviously, the information received by the appropriate authority through 
'F' forms on-line are not received in exercise of any powers under the Information Technology Act,2000 
nor	under	 the	Rules	 and	Regulations	 thereunder.	Moreover,	Section	72	 as	well	 as	72-A	both	 specifically	
provide that those provisions are subject to any other law for the time being in force. The provisions of 
the Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 and the 
Rules	thereunder,	therefore,	definitely	prevail	over	the	provisions	of	Sections	72	and	72-A	of	the	Information	
Technology Act, 2000.

35.		 As	regards	the	allegation	of	invasion	of	privacy	rights,	it	is	amply	clear	from	the	affidavit	of	the	Collector	and	
District Magistrate, that the images stored in the silent observer are not transmitted on-line to any server and 
thus they remain very much part of the ultra-sound machine on which the silent observer is embedded and 
that the silent observer is to be opened only in the presence of the concerned radiologist/sonologist/doctor 
incharge of the Ultra-sound Clinic. Silent observer is an electronic device which is attached to Sonography 
machine. In the event of the appropriate authority needing to check the sonographies which have taken place 
through a particular machine, the appropriate authority i.e. the Collector/the civil surgeon may himself or 
his	authorized	officer	will	have	to	actually	go	to	the	site	of	 the	ultra-sound	machine	and	it	 is	only	on	the	
authorization of Collector that the silent observer can be removed from a particular ultra-sound machine and 
only	on	putting	the	user	name	and	password	under	the	control	of	Collector	that	the	officer	can	actually	see	the	
sonographies done with the ultra-sound machine on a Computer. Moreover, mere seeing of these sonographies 
by lay person would be of No. help and hence as per the protocol made by appropriate authority under the 
Act, whenever the silent observer is to be opened, presence of the concerned doctor at the sonography center 
as well as a third expert doctor would be necessary. The protocol made by the appropriate authority for seeing 
the	results	of	the	silent	observer	is	annexed	to	the	reply	affidavit	at	exhibit	'C'.

36.  In view of the above factual backdrop, the submission that there will be violation of privacy rights is without 
any substance. Even so, we may refer to the decisions of the Apex Court having some bearing on the 
subject.

37.  In R. Rajagopal alias R.R.Gopal and Anr. v. State of T.N. and others1 the Supreme Court considered the right 
of privacy vis-a-vis a right of the press laid down under Article 19 of the Constitution and laid down, interalia, 
the following principles: 

(1)  The right to privacy is implicit in the right to life and liberty guaranteed to the citizens of this country 
by Article 21. It is a "right to be let alone". A citizen has a right to safeguard the privacy of his own, 
his family, marriage, procreation, motherhood, child-bearing and education among other matters. None 
can publish anything concerning the above matters without his consent -whether truthful or otherwise 
and whether laudatory or critical. If he does so, he would be violating the right to privacy of the person 
concerned and would be liable in an action for damages. Position may, however, be different, if a 
person voluntarily thrusts himself into controversy or voluntarily invites or raises a controversy.

38.  In Sharda v. Dharmpal MANU/SC/0260/2003 : (2003) 4 SCC 493 a three Judge Bench of the Supreme Court 
explained the interplay between the right to privacy on the one hand and public interest on the other hand in 
the following terms:

56.  With the expansive interpretation of the phrase "personal liberty", this right has been read into Article 
21 of the Indian Constitution. (See R. Rajagopal v. State of T.N. MANU/SC/0056/1995 : (1994) 6 SCC 
632 People's Union for Civil Liberties v. Union of India MANU/SC/0149/1997 : (1997) 1 SCC 301. In 
some cases the right has been held to be amalgam of various rights.

57.  But the right to privacy in terms of Article 21 of the Constitution is not an absolute right.
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58.  In Gobind v. State of M.P. (1975) 2 SCC 157, para 31 it was held:

 Assuming that the fundamental rights explicitly guaranteed to a citizen have penumbral zones and that 
the right to privacy is itself a fundamental right, that fundamental right must be subject to restriction on 
the basis of compelling public interest. 

59.		 If	there	were	a	conflict	between	fundamental	rights	of	two	parties,	that	right	which	advances	public	
morality would prevail. (See 'X' v. Hospital 'Z' MANU/SC/0733/1998 : (1998) 8 SCC 296, and 'X' v. 
Hospital 'Z' MANU/SC/1121/2002 : (2003) 1 SCC 500. In R. Rajagopal v. State of T.N.,, this Court 
upon formulating six principles, however, hastened to add that they are only broad principles and 
neither exhaustive nor all-comprehending and indeed No. such enunciation is possible or advisable.

60.  In Gobind v. State of M.P. (1975) 2 SCC 157, para 31 it was held:

28.  The right to privacy in any event will necessarily have to go through a process of case-by-
case development. Therefore, even assuming that the right to personal liberty, the right to move 
freely throughout the territory of India and the freedom of speech create an independent right of 
privacy as an emanation from them which one can characterize as a fundamental right, we do not 
think that the right is absolute.

39.  In Mr. 'X' v. Hospital 'Z' MANU/SC/0733/1998 : (1998) 8 SCC 296 after referring to the principles laid down 
in R. Rajagopal v. State of T.N. (Supra), the Apex Court referred to Article 8 of the European Convention on 
Human Rights and then laid down the following principle:

26.  As one of the basic Human Rights, the right of privacy is not treated as absolute and is subject to 
such action 3 MANU/SC/0149/1997 : (1997) 1 SCC 301, 4 (1975) 2 SCC 157, para 31 5 MANU/
SC/0733/1998 : (1998) 8 SCC 296, 6 MANU/SC/1121/2002 : (2003) 1 SCC 500 as may be lawfully 
taken for the prevention of crime or disorder or protection of health or morals or protection of rights 
and freedoms of others.

 In that case, the Appellant was suffering from HIV positive. The doctor in the Respondent-hospital 
disclosed this fact to the persons related to the girl to whom the Appellant intended to marry. The Court 
held that the girl had a right to know about the HIV positive status of the Appellant.

40.  Having regard to the aforesaid principles and considering the matter in the factual backdrop already highlighted 
hereinabove that the information contained in 'F' form submitted on-line is submitted only to the Collector 
and	District	Magistrate	and	that	except	the	authorized	officer	No.	third	party	can	have	access	to	it	and	that	
the information contained in the silent observer remains embedded on the ultrasound machine and that after 
analysis	of	the	information	contained	in	'F'	form	submitted	on-line,	the	appropriate	authority	or	the	officer	
authorised by the authority has to access the information contained in the silent observer including the visual 
images,	we	are	of	the	considered	opinion	that	there	is	No.	violation	of	the	doctor's	duty	of	confidentiality	or	
the patient's right to privacy. The contours of the right to privacy must be circumscribed by the compelling 
public	interest	flowing	through	each	and	every	provision	of	the	PC&PNDT	Act,	when	read	in	the	background	
of	the	following	figures	of	declining	sex	ratio	in	the	last	five	decades:	

Number of girls per 1000 boys (in the age group 0-6 years)

Year National Average Maharashtra

1961 976 

1991 927 946

2001 933 913

2011 914 883
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	 While	 the	Court	 cannot	 close	 its	 eyes	 to	 these	depressing	figures,	 the	 assertion	of	Collector	 and	District	
Magistrate, Kolhapur that after introduction of the impugned innovative measures, the sex ratio in the district 
has gone up from 839 in May 2010 to 876 in January 2011-is certainly a heart warming eye opener.

41.  In the above view of the matter, it is not necessary to consider the further submission on behalf of the 
Respondents that the right of the unborn child to be born would also be a fundamental right, and therefore, 
when	there	is	a	conflict	of	fundamental	rights	of	two	parties,	that	right	which	advances	public	morality	will	
prevail.

42.		 Accordingly,	we	find	No.	merit	in	the	challenge	to	the	instructions	of	the	Collector	and	District	Magistrate,	
Kolhapur requiring the ultra sound clinics to submit the information in 'F' form on-line within 24 hours and 
to instal the "silent observer" on the ultrasound machine.

43.  Before parting with the matter, in order to allay any apprehension that any person, other than the appropriate 
authority or a medical person may have access to such information, we make it clear that the appropriate 
authority	shall	not	allow	access	to	such	data	stored	in	a	silent	observer	to	a	non-medical	officer	except	himself	
and	senior	officers	not	below	the	rank	of	Deputy	Collector	and	that	No.	access	shall	be	given	to	such	images	
in	silent	observer	to	any	lower	officer	of	the	Revenue	Department	or	to	any	officer	in	the	Police	Department	
below the rank of Deputy Superintendent of Police, except when such information is required in connection 
with	or,	for	the	purpose	of	registration	of	an	offence.	As	regards	medical	personnel,	only	medical	officers	of	
the	rank	of	Civil	Surgeon	or	Deans	of	medical	college	or	officers-incharge	of	the	Primary	Health	Centre	shall	
be given access to the images in the silent observer.

 In our view, it will be open to the radiologist/sonologist/doctor incharge of ultra-sound clinic to require that 
such	images	in	a	silent	observer	may	be	accessed	by	such	a	medical	officer	in	the	presence	of	the	appropriate	
authority	or	an	officer	authorised	by	the	appropriate	authority.

44.		 Subject	to	the	above	observations,	we	find	No.	merit	in	this	petition.	The	petition	is	accordingly,	dismissed.

***
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IN tHE HIGH CoURt oF PUNJAB AND HARYANA At CHANDIGARH

W.P. No. 873 of 2005 (M/B)
Decided on 16/08/2005

Chitra Agrwal

-Vs- 

State of Uttaranchal And Ors

Hon’ble Judges : Cyriac Joseph and B Kandpal , JJ.

B. P. Nautiyal, for Petitioner.

K. P. Upadhyaya, Standing Counsel for the State of Uttaranchal.

Acts/Rules/orders:   Pre-conception and Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse 
) Act, 1994 – Sections 22(2), 23, 25, 27;  Pre-natal Diagnostic Technique ( Regulation and Prevention of Misuse) 
Rules - Rule 19(1) 19(2) 19(3). 

CASE SUMMARY 

The facts of this Petition are to the effect that the registration of the Petitioner’s Ultrasound/
Sonography Centre was first suspended and then cancelled. The Petitioner filed an appeal before State 
Appellate Authority challenging the cancellation of the registration. However the Appellate Authority 
informed the Petitioner that the appeal cannot be entertained as the criminal proceedings initiated 
against the Petitioner were pending before the High Court. The Petitioner therefore approached 
the High Court under Article 226 of the Constitution challenging the cancellation of registration. The 
High Court found that the State Appellate Authority was not right in not entertaining the Appeal of 
the Petitioner simply on the ground that criminal proceedings in respect of the same incident were 
pending against the Petitioner. The High Court explained in detail the difference between the two. It 
was held that the action of cancellation of registration is directed against the Ultrasound Centre and 
not against the owner of the Centre; where as criminal action is directed against the person who has 
committed the offence under the Act. Both the actions are independent and they can be dealt with 
simultaneously. The pendency of criminal proceedings need not and should not deter the Appellate 
Authority from deciding the Appeal filed against the cancellation of registration. Accordingly the High 
Court directed the State Appellate Authority to take appropriate decision in accordance with law, as 
early as possible and at any date within a period of 3 weeks.(Para 5)   

This Judgment thus provides guidance to State Appropriate Authorities when to entertain or 
not to entertain the Appeal, when simultaneously several actions are being initiated.  The Judgment 
also explains the difference between the penal action and the action of suspension and cancellation 
of registration.  

 3 (10)
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JUDGMENt  
Per Hon’ble Justice Cyriac Joseph, C.J.

1. The petitioner claims to be a practising Doctor who is having an Ultrasound Centre and X-ray Clinic known 
as Chitra Ultrasound Centre at 5 New Road, Dehradun. The said Ultrasound Centre has been registered under 
the Preconception and Pre-natal Diagonostic Techniques (Prohibition of Sex Selection) Act, 1994 (for short 
PNDT	Act).	According	to	the	petitioner,	the	registration	certificate	bears	No.	A/CMO/16	dated	10-12-2001.

 The grievance of the petitioner in this writ petition is that the registration of the petitioner’s Ultrasound Centre 
was	first	suspended	and	then	cancelled	illegally.	As	per	Annexure	1	order	dated	23-2-2005,	the	registration	
was	suspended	under	Section	20(3)	of	the	PNDT	Act	by	the	Chief	Medical	Officer,	Dehradun	who	is	the	
Appropriate Authority at the district level. The petitioner was also asked to show cause why the registration 
should not be cancelled. In reply to Annexure 1notice/”suspension order, the petitioner submitted Annexure 
2	explanation.	However,	 as	per	Annexure	3	order	dated	14-3-2005,	 the	Chief	Medical	Officer,	Dehradun	
cancelled the registration of the Ultrasound Centre under Section 20(2) of the PNDT Act. Against Annexure 3 
order,	the	petitioner	filed	Annexure	4	appeal	before	the	Appropriate	Authority	at	State	Level.	But	the	appellate	
authority, as per Annexure 5 communication dated 27-6-2005, informed the petitioner that his appeal cannot 
be entertained in view of the criminal proceedings pending before Court. Aggrieved by Annexures 1, 3 and 
5,	the	petitioner	has	filed	this	writ	petition	praying	for	quashing	Annexures	1	and	3.

2.  We have heard Mr. B. P. Nautiyal, learned Counsel for the petitioner and Mr. K. P. Upadhyaya, learned 
Standing Counsel for the State of Uttaranchal who accepted notice for the respondents.

3.  The challenge against Annexure 1 order dated 23-2-2005 has become infructuous, as the registration has 
subsequently been cancelled as per Annexure 3 order dated 14-3-2005. Once the registration has been 
cancelled, there is no need for considering whether the suspension of registration was legal or not. Hence, we 
are not inclined to consider the legality or correctness of Annexure 1 order which has merged with Annexure 
3 order cancelling the registration.

4.		 We	also	do	not	find	it	necessary	to	consider	the	legality	or	correctness	of	Annexure	3	order,	as	the	petitioner	
has	already	resorted	to	the	statutory	remedy	of	filing	an	appeal	against	the	said	order	and	the	appeal	filed	by	
the petitioner is still pending. As per Rule 19(2) of the PNDT Rules 1996, anybody aggrieved by the decision 
of the Appropriate Authority at district level may appeal to the Appropriate Authority at State/UT level within 
30 days of the order of the district level Appropriate Authority. As per Rule 19(3) of the said Rules, each 
appeal shall be disposed of by the State/Union Territory Level Appropriate Authority within 60 days of its 
receipt. Annexure 3 order was passed by the Appropriate Authority at the district level. Hence, the appeal 
against Annexure 3 order lies to the Appropriate Authority at the State level. The petitioner rightly submitted 
the appeal to the Appropriate Authority at the State level (second respondent in the writ petition).

 Instead of considering the appeal on merits, the second respondent has declined to consider the appeal on the 
ground that some criminal proceedings are pending against the petitioner in respect of the same incident on 
the basis of which, the registration was cancelled.

5.		 In	our	view,	the	stand	taken	by	the	second	respondent	in	Annexure	5	communication	is	not	correct	or	justified.	
Chapter VII of the PNDT Act deals with the Offences and Penalties. Section 22 in Chapter VII deals with the 
prohibition of advertisement relating to pre-conception and pre-natal determination of sex and punishment for 
contravention of such prohibition. Section 23 lays down that any medical geneticist, gynaecologist, registered 
medical practitioner or any person who owns a Genetic Counselling Centre, a Genetic Laboratory or a Genetic 
Clinic or is employed in such a Centre, Laboratory or Clinic and renders his professional or technical services 
to or at such a Centre, Laboratory or Clinic, whether on an honorary basis or otherwise, and who contravenes 
any of the provisions of the Act or the Rules made thereunder shall be punishable with imprisonment for a 
term	which	may	extend	to	three	years	and	with	fine	which	may	extend	to	ten	thousand	rupees	and	on	any	
subsequent	conviction,	with	imprisonment	which	may	extend	to	five	yearsand	with	fine	which	may	extend	
to	fifty	thousand	rupees.	According	to	Section	25,	whoever	contravenes	any	of	the	provisions	of	the	Act	or	
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any Rules made thereunder, for which no penalty has been elsewhere provided in the Act, shall be punishable 
with	 imprisonment	 for	a	 term	which	may	extend	 to	 three	months	or	with	fine,	which	may	extend	 to	one	
thousand	rupees	or	with	both	and	in	the	case	of	continuing	contravention	with	an	additional	fine	which	may	
extend	to	five	hundred	rupees	for	every	day	during	which	such	contravention	continues	after	conviction	for	
the	first	such	contravention.	According	to	Section	27,	every	offence	under	the	Act	shall	be	cognizable,	non-
bailable and non-compoundable. From Annexure 5, it would appear that on the basis of the incident which 
lead to the cancellation of the registration of the Ultrasound Centre of the petitioner, criminal proceedings 
also have been initiated against the petitioner under the Act and the Rules.

 But the initiation of such criminal proceedings against the petitioner or the pendency of such criminal 
proceedings before Court is not a bar for deciding the appeal against cancellation of registration and it cannot 
be	a	ground	for	refusing	to	entertain	and	decide	the	appeal	filed	by	the	petitioner	under	Rule	19	of	the	PNDT	
Rules. There is no provision in the PNDT Act or the PNDT Rules which prevents the appellate authority 
from	entertaining	and	considering	the	appeal	filed	under	Section	21	of	the	PNDT	Act	or	Rule	19	of	the	PNDT	
Rules on the ground that criminal proceedings have been initiated or are pending in respect of the same 
incident on the basis of which, the registration was cancelled. Cancellation of registration is for violation of 
the provisions of the PNDT Act and the Rules. The action is directed against the registration of the Ultrasound 
Centre and not against the owner of the Centre. But criminal action is initiated for committing an offence 
under the PNDT Act and the action is directed against the person who committed the offence. Both actions 
are independent and they can be proceeded with simultaneously. The pendency of criminal proceedings need 
not	and	should	not	deter	 the	appellate	authority	from	deciding	the	appeal	filed	against	 the	cancellation	of	
registration.

6.		 Under	Rule	19(3)	of	the	PNDT	Rules,	an	appeal	filed	under	Rule	19(1)	or	19(2)	shall	be	disposed	of	within	60	
days of its receipt. Annexure 5 shows that Annexure 4 appeal was received by the second respondent on 16-4-
2005. Hence, the second respondent was bound to dispose of the appeal before 16-6-2005. Since the second 
respondent failed to discharge its statutory function, the said respondent is liable to be directed by this Court 
to consider and pass appropriate orders on Annexure 4 appeal without any further delay. Considering that the 
statutory period for deciding the appeal expired on 16-6-2005, we are of the view that the second respondent 
should be directed to decide the appeal within a time limit stipulated by the Court.

7.  Hence, the writ petition is disposed of with a direction to the second respondent to consider Annexure 4 
appeal	filed	by	the	petitioner	and	to	take	an	appropriate	decision	in	accordance	with	law	as	early	as	possible	
and at any rate, within a period of three weeks from the date of receipt of a copy of this judgment. Before 
taking a decision on Annexure 4, the second respondent shall give a personal hearing to the petitioner.

 The petitioner may produce a copy of this judgment before the second respondent for information and 
compliance.

***
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Dr. S.G. Dalvi & anr.

Hon’ble Judge :  N.A. Britto, J.
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Shri S.M. Singbal, Advocate for the Petitioner.

Ms. Winnie Coutinho, Public Prosecutor for the Respondents.

Acts/Rules/orders:   Pre-conception and Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse ) 
Act, 1994 – Section 3B, Negotiable Instruments Act 1881- Section 141.

CASE SUMMARY

This Petition is filed U/S 482 of Cr. P.C. for quashing the process issued against the Petitioner 
under Section 3-B of the Act.  The allegation against the Petitioner, who was accused No. 2 in the 
complaint case filed by Respondent in the trial court, was that Petitioner being one of the directors 
of Accused No. 1 Company - Philips Medical System India Pvt. Ltd., has violated the provisions of 
Section 3 B of the Act by selling Ultrasound machine to Apollo Victor Hospital which at the time of 
sale was a non registered hospital under the Act.

It was not disputed that the sale in question took place after Section 3 B was introduced.  It 
was also not disputed that Apollo Victor  Hospital was a non registered hospital at the time of the 
sale.  The only contention raised was that there were no averments in the complaint as well as in the 
statement on oath that Petitioner was in charge of and responsible to the Company for the conduct 
of the business of the Company.  The High Court accepted the said contention and quashed the 
process issued against the Petitioner. (Para 6 )

It is pertinent to note that the Apex Court has in several of its decisions like S.M.S. Pharmaceutical 
Ltd. -Vs- Neeta Bhalla 2005 (8) SCC 89 categorically held that necessary averments ought to be in 
the complaint before a person can be subjected to criminal process by way of fastening vicarious 
liability on him in his capacity as director of the company.   What are those necessary averments 
is also spelt out by the unanimous judicial decisions.   Even then in this case the only averment 
made in the complaint was that Petitioner is a director of the Company.  There was no necessary 
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averment made that Petitioner was in charge of and responsible for the conduct of the business of 
the company.  Hence for this technical lacuna in the complaint the process issued against Petitioner 
came to be set aside though factually all the necessary conditions of the offence were met.  

This case is therefore important for the prosecution to act as a guideline while drafting the 
complaint against the company and its directors.

oRAL JUDGMENt 
Heard.

2.	 Challenge	in	this	petition,	filed	under	Section	482	of	the	Code	of	Criminal	Procedure,	1973	is	to	the	Order	
dated 31-7-2007, issuing process against the accused under Section 3B of the Pre-Conception and Pre-natal 
Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 (Act, for short). The Petitioner herein, who 
is	accused	No.2,	in	a	complaint	case	filed	by	Dr.	Sanjeev	G.	Dalvi,	is	one	of	the	Directors	of	Philips	Medical	
Systems India Pvt. Ltd. Which is accused No.1. The Company and the Petitioner, as one of the Directors, 
have been prosecuted for violation of Section 3B of the said Act which reads as follows:-

 “Prohibition on sale of ultrasound machine, etc., to persons, laboratories, clinics, etc., not registered under 
the Act.- No person shall sell any ultrasound machine or imaging machine or scanner or any other equipment 
capable of detecting sex of foetus to any Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic or 
any other person not registered under the Act”.

3. There is no dispute that the sale in question took place after Section 3B was introduced in the Act w.e.f. 
14-2-2003. There is also no dispute that the sale of (I) Philip HPT 3 probe Ultra Sound Machine, (ii) Philip 
Doppler 2 probe sonos 4500, and (iii) Portable Ultra Sound Machine sonosite 180 plus philips were sold to 
Apollo Victor Hospital which at the time of sale was a non registered hospital under the Act. However, the 
contention raised on behalf of the Petitioner who is accused No.2 in the said complaint case is that no process 
could have been issued against him for want of any averments in the complaint as well as in the statement on 
oath	recorded	by	way	of	an	affidavit	that	he	was	in	charge	of,	and	responsible	to	the	Company	for	the	conduct	
of the business of the Company, as contemplated by Section 26 of the said Act.

4. Shri S.M. Singbal, learned Counsel appearing on behalf of the Petitioner/ Accused has submitted that Section 
26 of the Act is in para materia, the same, as Section 141 of the Negotiable Instruments Act, 1881, and 
therefore the law laid down by the Apex Court with reference to the Section 141 needs to be followed in this 
case as well. Learned Counsel has placed reliance on the decisions of the Apex Court in a cases of S.M.S. 
Pharmaceuticals Ltd. v. Neeta Bhalla and another reported in (2005 (12) LJSOFT (SC) 185 = 2005 (8) SCC 
89) as well as (2007 (4) LJSOFT (SC) 29 = 2007 (4) SCC 70).

5. The only averments which can be seen from the complaint are: “the accused No.2 is the Director of accused 
No.1” and “accused No.1 and accused No.2 have contravened the provisions of Rule 3A of the Pre-natal 
Diagnostic Techniques (Regulations and Prevention of Misuse) Rules, 2003, and is therefore liable for penalty 
under Section 25 of the said Act”.

6. Admittedly, the Petitioner/Accused No.2 is only one of the Directors of the said Company and it is nobody’s 
case that he is the Managing Director of the said Company. Presumably, it is the Company/Accused No.1 
which has sold the said ultra sound machines to the said Apollo Victor Hospital, and thus prima facie, it has 
committed the offence punishable under Section 3B of the said Act. It is not the case of the Complainant that 
the Petitioner/Accused No.2 was in charge of, and was responsible to, the said Company for the conduct of 
the business of the said Company at the time the sale was made and as such was also liable for punishment.

7.	 The	Apex	Court	 in	 the	first	case	of	S.M.S.	Pharmaceuticals	Ltd.	v.	Neeta	Bhalla	and	another	 (supra)	has	
categorically stated that there is almost unanimous judicial opinion that necessary averments ought to be 
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contained in a complaint before a person can be subjected to criminal process. A liability under Section 141 
of the Act (Negotiable Instruments Act, 1881) is said to be fastened vicariously on a person connected with 
a company, the principal accused being the company itself. It is a departure from the rule in criminal law 
against vicarious liability. A clear case should be spelled out in the complaint against the person sought to 
be made liable. Section 141 of the Act contains the requirements for making a person liable under the said 
provision. That the respondent falls within the parameters of Section 141 has to be spelled out. A complaint 
has	to	be	examined	by	the	Magistrate	in	the	first	instance	on	the	basis	of	averments	contained	therein.	If	the	
Magistrate	is	satisfied	that	there	are	averments	which	bring	the	case	within	Section	141,	he	would	issue	the	
process.	We	have	seen	that	merely	being	described	as	a	director	in	a	company	is	not	sufficient	to	satisfy	the	
requirement of Section 141. Even a non-director can be liable under Section 141 of the Act. The averments in 
the complaint would also serve the purpose that the person sought to be made liable would know what is the 
case which is alleged against him. This will enable him to meet the case at the trial. The Apex Court thereafter 
proceeded to lay down the law as thus:-

	 “It	 is	 necessary	 to	 specifically	 aver	 in	 a	 complaint	 under	 Section	 141	 that	 at	 the	 time	 the	 offence	 was	
committed, the person accused was in charge of, and responsible for the conduct of business of the company. 
This averment is an essential requirement of Section 141 and has to be made in a complaint. Without this 
averment	being	made	in	a	complaint,	the	requirements	of	Section	141	cannot	be	said	to	be	satisfied.”

8. The same view has been reiterated in the second case of S.M.S. Pharmaceuticals Ltd. v. Neeta Bhalla and 
another (2007 (4) LJSOFT (SC) 29 = 2007 (4) SCC 70) which reads thus:-

 “The learned counsel brought to our notice the well-settled principle of law that for the purpose of attracting 
the provisions of Section 141 of the Act, it is not necessary to reproduce the exact wordings of the statute and 
submitted that the involvement of an accused as a Director of a company being in charge of or responsible 
for the conduct of the Company must be gathered from the other averments made in the complaint petition as 
also the documents appended thereto.”

9. In the absence of necessary averments being made against the Petitioner/Accused No.2 that he was a person 
who was in charge of for the conduct of the business of the Company, no process could have been issued as 
against him.

10. Consequently, the petition, which has already been admitted, deserves to succeed. The impugned Order to the 
extent the Petitioner/Accused No.2 has been summoned to answer the charge under Section 3B of the said 
Act is hereby quashed and set aside.

***
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EQUIVALENT CITATIONS : AIR 2011 Delhi. 48 (NOC), MANU/DE/1688/2010
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W.P. (C) 6654 and 6826/2007
Decided on: 05.07.2010

Dr. K.L. Sehgal

Vs.

Office of District Appropriate Authority

AND

Dr. Sonal Randhawa

Vs.

Union of India (UOI) and Ors.

Hon’ble Judges: 

S. Muralidhar, J.

Counsels:

 For Appellant/Petitioner/Plaintiff: Praveen Khattar, Adv. in W.P.(C) 6654/2007, Ravi P. Mehrotra, M.L. 
Mehra and Vibhu Tiwari, Advs. in W.P.(C) 6826/2007

For Respondents/Defendant: Zubeda Begum, Addl. Standing Counsel and Sana Ansari, Advs. in W.P.(C) 
6654/2007, Amiet Andlay, Adv. for R-2, Maninder Singh, Sr. Adv., Gaurav Sharma and J.P. Karunakaran, Advs. for 
MCI in W.P.(C) 6826/2007

Acts Rules orders:---Pre-natal Diagnostic Techniques Act, 1994 - Sections 2 and 3(1); Right to Information Act, 
2005; Medical Council Act, 1956 - Sections 2, 19(2), 20 and 33; U.P. District Boards Act - Sections 71 and 90; Pre-
natal Diagnostic Techniques Rules - Rules 3, 3(1) and 8(6); Medical Education Regulations, 2000 - Regulation 10; 
Constitution of India - Article 226

CASE SUMMARY 

The question raised for consideration in these two Writ Petitions filed before the Delhi High 
Court is about the meaning that should be given to the experession 'sonologist' as defined u/s. 2(p) 
of the PNDT Act. As per the said Section 'Sonologist or Imaging Specialist' means a person who 
possesses any one of the medical qualifications recognized under the Indian Medical Council Act, 
1956 or who possesses a Post Graduate Qualification in Ultrasonography or Imaging Techniques 
or Radiology.  The cause for filing these Writ Petitions was the rejection of the application filed for 
renewal of Registration Certificate.   The application of Petitioner Dr. Sehgal was rejected on the 
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ground of non-submission of documents about his qualifications, from a qualified Radiologist.  The 
petitioner challenged it stating that in terms of Section 3(1)(b) of the PNDT Act any person who was 
registered as Medical Practitioner and had one year experience in sonography was eligible to run 
an Ultra sound Clinic and according to him since he fulilled this requirement, he was eligible to set 
up an Ultrasonography Clinic. 

Similar issue was raised by the Petitioner Dr.Sonal Randhawa also. She had worked as a 
registered Sonologist under PNDT Act for three years and has undergone training. She had worked 
under Dr. J. S. Randhawa, M. D. a qualified and experienced Radiologist and Ultra Sonologist.  
Her application was rejected on the ground that training in Ultrasound needs to be examined and 
recognized by the Competent Authority. 

The common issue raised by both the Petitioners was that the PNDT Act and Rules do not 
provide the procedure for undergoing training/experience or identify persons eligible to provide such 
training. Hence there was no justification in rejecting the request for registration.  

The High Court after careful scrutiny of the entire material on record and after hearing at length 
the authorities under Medical Council of India and PNDT Act, held that none of these authorities 
were clear as to what should be the minimum criteria regarding training, where the training should 
be provided, and which are the Institutes recognized for providing training. Even the Rules framed 
under PNDT Act did not provide that the training has to be in a recognized Institute.   It was also 
unclear where such recognized Institutes exist. It was found that even the PCPNDT Act and Rules 
did not provide any guidelines on this point.  It was, therefore, held that unless such criteria are fixed 
and made known in advance, it would be unfair to reject the application.  Hence it was held that 
rejection of both the Petitioners' applications for registration as sonologist was unsustainable in law 
and set aside as such. (Para 36)

The High Court could not restrain itself from expressing its concern about this disconcerting 
state of affairs reflected in these two Petitions.   In the words of High Court, “as a result of weak 
definition of the term 'sonologist' under the PNDT Act, the mushrooming growth of diagnostic 
clinics is unable to be effectively regulated. The absence of clear rules and guidelines spelling out 
unambiguously the qualification, training and experience required for operating a diagnostic clinic 
offering ultrasound tests has resulted in unethical practices being adopted in many such clinics in 
violation of the PNDT Act going unchecked.” As per the High Court, these cases underscore the 
need to amend the PNDT Act to plug the loopholes.  The High Court held that, in order to avoid any 
confusion, the requirements in terms of qualification, training and experience to be recognized and 
registered as a “sonologist”, should be incorporated in the PNDT Act and further explicated under the 
PNDT Rules. The High Court opined that, in determining the criteria the best available international 
practices should be adapted to suit Indian conditions. Secondly, the names of the institutions state-
wise which are recognized for that purpose will have to be notified.  Thirdly, the changed criteria 
must be made not only prospective but sufficient time should be given to enable those seeking 
registration or renewal to fulfill the changed criteria. According to the High Court fresh registrations 
can be postponed to enable the arrangements envisaged by the new criteria to be put in place.  
These steps will require a comprehensive survey to be undertaken by the respondents followed by 
consultations with experts in the medical fraternity and education. The resultant amendment to the 
definition of “sonologist” under Section 2(p) of the PNDT Act and the corresponding amendment to 
the PNDT Rules must be given wide publicity so that there is increased public awareness about the 
minimum standards one should expect in diagnostic clinics.  (Para 37) 

However, there is nothing on record to show that these expectations of High Court are 
fulfilled.
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JUDGMENt 
S. Muralidhar, J.

1.  These two writ petitions raise important questions of law concerning interpretation of Section 2(p) of the 
Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 [hereafter “the 
PNDT	Act”]	which	defines	“sonologist	or	imaging	specialist”.

2.  First, the brief facts in each of the writ petitions may be noticed.

 W.P. (C) 6654 of 2007 - Dr. K.L. Sehgal

3.  The Petitioner in Writ Petition (C) No. 6654 of 2007 is Dr. K.L. Sehgal who runs the Dr. Sehgal’s Polyclinic 
& Diagnostics Imaging Clinic in New Delhi. He obtained an MBBS degree from the Ranchi University in 
1977. He got registered from the Delhi Medical Council (DMC) in 2001. The registration has been renewed 
from time to time and is currently valid till 4th December 2011. Dr. Sehgal states that he is a registered 
medical practitioner within the meaning of Section 2(m) of the PNDT Act. Dr. Sehgal claims that he is also 
a sonologist within the meaning of Section 2(p) of the PNDT Act. He claims that he has undergone a six 
months training course in Sonography between 14th February 2002 to 2nd September 2002 at the Institute 
of Ultrasound Training which is a training centre for ultrasound training recognised by the Indian Medical 
Association-Academy of Medical Specialties (IMA¬AMS) and the Federation of Obstetric & Gynaecological 
Societies of India (FOGSI). He states that during the course of training he had gained experience of handling 
more than 100 cases of Ultrasonography under the supervision of Dr. J.S. Randhawa, M.D. (Radiology). The 
certificate	issued	by	the	said	Institute	has	been	annexed	to	the	petition.

4.  In April 2002, Dr. Sehgal applied for grant of PNDT registration for setting up an ultrasound clinic under the 
name	of	‘Dr.	Sehgal’s	Clinic’.	He	was	granted	a	certificate	on	1st	May	2002	with	registration	No.	348.	The	
certificate	was	valid	for	a	period	of	five	years	up	to	30th	April	2007.	By	a	letter	dated	21st	February	2007	
from	Respondent	No.	1,	i.e.,	the	Office	of	District	Appropriate	Authority	(hereafter	‘the	Authority’)	under	the	
PNDT Act, Dr. Sehgal was asked to submit the necessary documents for renewal of the PNDT registration. In 
response to the said notice on 28th February 2007 Dr. Sehgal submitted an application for renewal enclosing 
the	certificate	of	his	six	months	training.	He	stated	that	he	had	been	regularly	performing	sonography	tests	for	
the	last	five	years.

5.  Dr. Sehgal states that he did not receive any response till the expiry of 90 days thereafter i.e. 29th May 2007. 
According to him, in terms of Rule 8 (6) of the PNDT Rules, the registration should be deemed to have been 
renewed on the expiry of 90 days. Rule 8 (6) of the PNDT Rules reads as under:

	 In	the	event	of	failure	of	the	Appropriate	Authority	to	renew	the	certificate	of	registration	or	to	communicate	
rejection of application for renewal of registration within a period of ninety days from the date of receipt of 
application	for	renewal	of	registration,	the	certificate	of	registration	shall	be	deemed	to	have	been	renewed.

6.  It is submitted that on 22nd June 2007, Dr. Sehgal received a letter dated 25th May 2007, which according to 
him was posted on 21st June 2007, by which he was informed that his application for renewal of registration 
had	been	rejected	on	the	ground	of	“non-submission	of	documents	from	a	qualified	Radiologist.”	Dr.	Sehgal	
protested stating that in terms of Section 3(1)(b) of the PNDT Act, any person who was registered as a 
medical practitioner and had one year’s experience in sonography, was eligible to run an ultrasound clinic.

7.  Dr. Sehgal claims to have submitted an application dated 11th July 2007 under the Right to Information Act, 
2005 (“RTI Act”) seeking the precise reasons for the rejection of his application. By a letter dated 3rd August 
2007, the Authority provided the following information to him:

2.		 Now,	in	Feb.	2007,	you	had	submitted	application	for	renewal	of	PNDT	registration.	The	file	had	been	
sent	to	higher	authorities	for	guidelines	(copy	of	file	noting	is	attached	as	Annexure	I-3).	Guidelines	
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were received from the Directorate of Family Welfare in minutes of meeting (attached as Annexure-4). 
On the above mentioned basis your application for renewal has been rejected.

3.  You have also stated that you have been regularly doing ultrasonography from last 5 years (again ref. 
your letter No. nil dated 28.02.2007). It will be counted towards “Self Experience” & in the PNDT 
Act & Rules there are no guidelines regarding the registration of registered medical practitioner on 
the basis of Self Experience: as because any experience without the supervision of any competent 
authority is not counted, i.e. treats only as “Self Experience”.

8.  The rejection of Dr. Sehgal’s application is assailed on the following grounds:

(a)  that with the rejection not having been communicated to Dr. Sehgal within a period of 90 days from 
the date of his application, i.e., 28th February 2007, there was a deemed renewal under Rule 8 (6) of 
the PNDT Rules.

(b)  that under Rule 3(1) (b) an ultrasound clinic can be run by a registered medical practitioner having 
six	months	training	or	one	year	experience	in	sonography.	Since	Dr.	Sehgal	satisfies	this	requirement,	
he	was	eligible	to	set	up	an	ultrasound	clinic.	In	any	event,	Dr.	Sehgal	submitted	a	certificate	from	a	
qualified	radiologist	that	he	had	undergone	training	in	sonography	and	therefore,	the	ground	for	non-
renewal was contrary to the record.

(c)		 The	rejection	of	the	application	on	the	ground	that	five	years?	experience	by	Dr.	Sehgal’s	ultrasound	
would be a “self-experience” and therefore would not be counted towards the experience under the 
PNDT Act, was clearly arbitrary. The guidelines of the Directorate of Family Welfare do not indicate 
that	in	a	similar	situation	the	certificate	of	registration	should	not	be	renewed.	It	only	indicated	that	the	
issue was still under consideration and till such time the PNDT Act was to be strictly followed.

9.  The response of the Authority under the PNDT Act is that the Institute, in which Dr. Shekel claims to have 
undergone training, is not recognised by the Government of India or any competent authority. The Institute 
was recognised only by private institutions which could be termed as ‘NGOs’ and the experience gained was 
no	experience	because	anybody	could	approach	private	institutes	and	get	certificates	without	satisfying	the	
basic criteria of being trained to use the ultrasound apparatus. A radiologist has to be one from an institute 
recognised by the Government of India. It is submitted that since the PNDT Act and Rules framed thereunder 
do not specify the institutes and individuals from where the training/experience had to be undergone, the 
application was placed before an Advisory Committee comprising of technical experts. It is submitted that 
the grant of registration as sonologist under the PNDT Act is a matter of policy. The absence of clear-cut 
guidelines is acknowledged. It is stated that a response is awaited to the letter written to the Government of 
India in this regard on 20th November 2007. It is pointed out that Dr. Sehgal not being a Sonologist or an 
Imaging	Specialist/Radiologist	could	not	be	qualified	to	run	an	ultrasound	clinic.	On	behalf	of	Dr.	Sehgal,	
it is pointed out that unless there is a requirement in the PNDT Act or the Rules that the training should be 
obtained from a recognised institute, the rejection of Dr. Sehgal’s application was ultra vires the PNDT Act 
and Rules.

 W.P. (Civil) 6826/2007 - Dr. Sonal Randhawa

10.  The facts in Writ Petition (C) No. 6826 of 2007 are that the Petitioner, Dr. Sonal Randhawa, holds an MBBS 
degree from the University of Agra and has been registered under the DMC since 18th September 2006. It is 
stated that in 2007 she completed American Registry for Diagnostic Medical Sonography (ARDMs) certifying 
examinations as Specialist in Obstetrics and Gynecology. As far her experience in Sonography is concerned, 
it is stated that she has worked as a registered Sonologist under PNDT in Rohini (North-West Dist.) for 
three	years.	She	has	training	and	worked	under	Dr.	J.S.	Randhawa	MD	(Radio	diagnosis)	who	is	a	qualified	
and experienced Radiologist and Ultrasonologist from 1998-2001. She claims to have completed a Visiting 
Fellowship in Diagnostic Ultrasound and Echocardiography from 26th March 2007 in the Department of 
Radiology, Thomas Jefferson University Hospital and Jefferson Medical College, Philadelphia in USA. It is 
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stated that in February 2003 Dr. Randhawa completed the two year course on ultrasound training under the 
IMA (AMS) from 4th January 2001 to 10th February 2003. She also worked as a Consultant Ultrasonologist 
at the government approved Gupta Hospital in Delhi from 16th July 2001 to 3 1st March 2005.

11.  On 5th April 2006 Dr. Randhawa applied for registration as a sonologist under the PNDT Act in the West 
District of the National Capital Territory of Delhi. Dr. Randhawa had already been recognized and registered 
as a Sonologist with the Rohini (North-West Zone) and Dwarka (South-West Zone) under the PNDT Act 
since the last seven years. On 10th July 2006 Dr. Randhawa submitted all necessary documents as directed by 
the	Appropriate	Authority	in	support	of	her	application.	Since	no	reply	was	forthcoming,	Dr.	Randhawa	filed	
an application on 14th July 2006 under the RTI Act. On 2nd August 2006 the District Appropriate Authority 
under the PNDT Act (West District) sent a communication to the Director, Directorate of Family Welfare, 
GNCTD stating that Dr. Randhawa did not submit documents in support of her application to be registered as 
an ultrasonologist and therefore her application could not be considered. Dr. Randhawa preferred an appeal 
on 21st August 2006 with the Director, PNDT, Ministry of Health and Family Welfare with reference to her 
application dated 14th July 2006 under the RTI Act. In response to this, a letter was written by the Ministry of 
Health and Family Welfare, PNDT Division on 15th September 2006 stating that the PNDT Act or Rules do 
not categorically specify the institutions/individuals from where the training or experience has to be acquired. 
At the meeting of the State Level Multi-Member Appropriate Authority under the PNDT Act held on 6th 
December 2006 Dr. Randhawa’s case was discussed and her request for registration was not acceded to. Dr. 
Randhawa applied to the Ministry of Health and Family Welfare on 19th December 2006. However, she 
did not hear any response to the said letter. In the meanwhile she kept pursuing her request for information 
under the RTI Act. By an order dated 19th June 2007 the Central Information Commission (CIC) directed the 
Directorate of Family Welfare to provide information to Dr. Randhawa within ten days. The Directorate of 
Family Welfare sent a letter dated 5th July 2007 to the Petitioner stating that her request for registration as a 
sonologist could not be acceded by the State Advisory Committee under the PNDT Act and that “training in 
Ultrasound needs to be examined and recognized by the competent authority.”

12.  Dr. Randhawa has assailed the refusal of registration on the ground that the reasons therefore were arbitrary 
and unreasonable. The observation that training in ultrasound needed to be examined and recognized by the 
competent authority, was a bald one. Even though the PNDT Act and Rules do not provide the procedure 
for undergoing training/experience or identify persons eligible to provide such registration, there was no 
justification	in	simply	rejecting	the	request	for	registration.

Stand of the Medical Council of India

13.		 In	the	present	cases,	the	counter	affidavit	filed	by	the	Respondent	is	more	or	less	similar.	However,	in	addition	
to	the	reply	of	the	Respondent	Appropriate	Authority,	an	affidavit	has	been	filed	on	behalf	of	Respondent	No.	
6 Medical Council of India (MCI). Referring to the decisions in Dr. Preeti Srivastava v. State of MP MANU/
SC/1021/1999 : (1999) 7 SCC 120, State of Punjab v. Dayanand Medical College MANU/SC/0635/2001 : 
(2001) 8 SCC 664 and State of Madhya Pradesh v. Gopal D. Tirthani MANU/SC/0507/2003 : (2003) 7 SCC 
83, it is submitted that the MCI Regulations made under the Indian Medical Council Act, 1956 (‘IMC Act’) 
are	binding	and	mandatory.	It	is	stated	that	a	‘recognized	medical	qualification’	as	defined	under	Section	2(h)	
of	the	IMC	Act	means	any	of	those	medical	qualifications	included	in	the	Schedules	to	the	IMC	Act.

14.  Under Section 33 read with Section 20 of the IMC Act after obtaining prior approval from the Central 
Government, the MCI framed the Postgraduate Medical Education Regulations, 2000. As per Regulation 10, 
the period of training for the award of a degree of Doctor of Medicine (M .D.)/Master of Surgery (M.S.) shall 
consist of three completed years including the period of examination. For the award of a postgraduate diploma 
there shall be two completed years of training including the period of examination. The specialties in which 
postgraduate degrees/diplomas can be awarded are prescribed in the schedule to the said Regulations. At 
serial	No.	24	under	A	i.e.,	qualification	for	M.D.	specializations	of	the	Schedule	is	Radio	Diagnosis	and	under	
F i.e., for diplomas at serial Nos. 21 to 23 are Radio Diagnosis, Radio Therapy and Radiological Physics. 
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It is submitted that Dr. Randhawa Diagnostics where Dr. Sonal Randhawa is purported to have conducted 
ultrasounds regularly under the supervision of Dr. J.S. Randhawa is not a recognized medical institute under 
the IMC Act, and is not included in the Schedule to the IMC Act. The said Institute of ultrasound training 
is also not included in the list of institutes recognized/permitted by the MCI to conduct any postgraduate 
courses in Radio-Diagnosis or Ultrasound. The course offered on ultrasound by the said Institute is not a 
recognized	medical	qualification	for	the	purposes	of	the	IMC	Act.

Subsequent Developments

15.		 After	the	filing	of	this	petition	a	meeting	was	held	in	the	Directorate	of	Family	Welfare	on	9th	January	2008	
in which the following decisions were taken:

i)		 Now	onwards	registration	should	be	allowed	to	only	the	persons	qualified	in	Radiology	(ii)	Specialists	
may be allowed Ultrasound in their own specialty. For example a Gynecologist with Post Graduate 
qualification	can	do	level	1	scan	for	gross	anomalies	and	monitoring	of	pregnancy.	(iii)	Registration	of	
existing clinics registered on basis of training/experience from private place should not be cancelled. 
At	the	same	time	they	should	be	given	show	cause	notice	regarding	non	MCI	qualification/experience	
and	a	stricture	should	be	written	on	their	registration	certificate.	(iv)	Renewal	of	such	clinics	should	
be	 allowed	 till	 court	 judgment	 regarding	 qualification/experience	 or	 any	 other	 clarification	 in	 this	
regard from Govt. of India. (v) No new registration should be given on basis of non MCI recognized 
qualification.	(vi)	practice	of	giving	training/experience	by	one	Doctor	to	other	fellow	Doctor	should	
be stopped. (vii) Directions issued by Hon’ble Court should be followed further in this regard. (viii) A 
file	may	be	sent	to	the	legal	department	and	legal	opinion	on	this	matter	be	obtained.

16.  It is submitted that once the above decisions came to be published, it met with a stiff opposition and an 
agitation among the fraternity of doctors. The State Advisory Committee which thereafter met on 22nd July 
2008 decided to discard the earlier changes. This happened while it considered an appeal of Dr. Rahul Kumar 
in which it passed the following order:

	 Instant	appeal	has	been	filed	by	Dr.	Rahul	under	Section	19(2)	of	the	act	against	rejection	of	application	for	
registration vide order dated 13.06.08 passed by the CDMO, North West District. The sole reason for rejection 
of application is consequent upon the issuance of certain instructions from State Advisory Committee, 
according to which the kind of training as was being given by private Pos Graduate Doctors was termed 
as not valid as per Medical Council of India norms and it was considered that practice of giving training/
experience by one Doctor to other fellow Doctor should be stopped. Considering the above said the case of 
the Appellant was rejected for the reason that he had obtained the Post Graduate Diploma in Sonography from 
the	Global	Open	University	which	was	not	listed	as	recognized	Institute	for	awarding	Medical	qualification	as	
required. However, it is informed that in the subsequent meeting of the Advisory Committee dated 22.07.08 
it was considered that registration of new Centers under PC & PNDT Act may be resumed on the basis of 
qualification	as	prescribed	under	the	provision	of	Act	on	the	basis	of	Experience/Training	as	laid	down	in	
the Act as per practice prior to 9.1.08. Since now the previous restrictions as imposed have been done away, 
as stated above, in the meeting of State Advisory Committee. It is agreed by both the parties that the case 
of	the	Appellant	may	be	reconsidered	if	his	case	is	otherwise	found	fit	on	the	basis	of	merits.	The	matter	is	
accordingly remanded back to the District Authority for reconsideration in terms of the above.” (emphasis 
supplied)

17.  It is pointed out by Dr. Randhawa that pursuant to the above decision Dr. Rahul Kumar was granted registration 
as was evident in the reply given under the RTI Act on 24th October 2008. Accordingly, it is submitted that 
Dr. Randhawa has been meted out a differential treatment which is unwarranted.

18.  Learned Counsel appearing for Dr. Randhawa pointed out to the stand of the MCI in a reply dated 3rd March 
2008 to an application made under the RTI Act by one Sagar Saxena that “courses like IVF, Laparoscopy, 
Lasik Surgery, Ultrasound, Bariatric surgery, do not come within the purview of MCI.” In a reply given to 
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one	Dr.	Diwan	Singh	on	14th	August	2008	in	response	to	a	query	as	to	“who	is	a	sonologist	as	defined	in	
the PNDT Act as per the MCI guidelines,” it was stated that the matter is “outside the purview of Medical 
Council of India.”

Submissions of counsel

19.  This Court has heard the submissions of Mr. Ravi P. Mehrotra, the learned Counsel for Dr. Sonal Randhawa 
and Mr. Praveen Khattar learned Counsel appearing for Dr. K.L. Sehgal, Ms. Zubeda Begum and Mr. Amiet 
Andley learned Counsel appearing for Respondent No. 2 Appropriate Authority, GNCTD and Mr. Maninder 
Singh, learned Senior counsel appearing for the MCI.

20.  While counsel for Appropriate Authority GNCTD reiterated the submissions noticed hereinbefore, Mr. 
Maninder Singh learned Senior counsel for the MCI urged that the provisions of the PNDT Act have to be 
interpreted in such a manner that the word ‘or’ appearing in Section 2(p) has to be read as ‘and’. He relied 
upon the judgment of the Supreme Court in Prof. Yashpal v. State of Chhattisgarh MANU/SC/0093/2005 
: AIR 2005 SC 2026, and in particular para 40 thereof. He pointed out to the growing menace of female 
foeticide and the apparent failure of the PNDT Act to check the alarming sex ratio which is directly traceable 
to the indiscriminate use of the pre-natal diagnostic tests and unethical practices of the registered medical 
practitioners.	He	submitted	that	unless	the	PNDT	Act	is	interpreted	to	require	a	sonologist	to	be	a	qualified	
specialist with experience in a recognized institute, the unchecked unethical practices adopted by diagnostic 
clinics cannot possibly be stopped. He urged this Court to take a proactive approach in the matter and adopt 
an interpretation that would advance the purpose of the legislation. Reliance is also placed on the decisions 
in Dr. A.K. Sabhapathy v. State of Kerala MANU/SC/0240/1992 : AIR 1992 SC 1310; Gopinder Singh v. 
Forest Department of Himachal Pradesh MANU/SC/0113/1991 : 1990 (Supp) SCC 272; and Entertainment 
Network (India) Ltd. v. Super Cassette Industries Ltd. MANU/SC/2179/2008 : JT 2008 (7) SC 11.

 Meaning of ‘sonologist’ under Section 2(p) PNDT Act

21.  The question that arises for consideration is the meaning that should be given to the expression ‘sonologist’ 
as	defined	under	Section	2(p)	PNDT	Act	of	the	PNDT	Act.

Section 2(p) PNDt Act reads as under: 

2(p)		 “Sonologist	or	Imaging	Specialist”	means	a	person	who	possesses	any	one	of	the	medical	qualifications	
recognized	under	the	Indian	Medical	Council	Act,	1956	or	who	possesses	a	post-graduate	qualification	
in ultrasonography or imaging techniques or radiology.

22.		 The	definition	of	the	word	‘sonologist’	does	support	the	submission	of	the	learned	Counsel	for	the	Petitioners	
that	as	long	as	the	person	concerned	possesses	“one	of	the	medical	qualifications	recognized	under	the	Indian	
Medical Council”, he could be a sonologist. The word ‘or’ only makes the possessing of “a post-graduate 
qualification	in	ultrasonography	or	imaging	techniques	or	radiology”	an	alternative	qualification.	It	appears	
that prior to the insertion of Section 2(p) PNDT Act in the PNDT Act certain amendments were proposed. The 
suggested	definition	of	‘sonologist’	as	proposed	reads	as	under:	

	 “Sonologist/Imaging	Specialist”	means	a	person	who	possesses	any	one	of	the	medical	qualifications	recognized	
under	the	Indian	Medical	Council	Act	1956,	and/or	a	post	graduate	qualification	in	ultrasonography/	imaging	
technique/radiology	and	who	is	certified	for	performing	sonography

23.  Despite the above suggestion, when the amendment was ultimately enacted the word ‘and’ appears to have 
been	dropped.	The	present	definition	requires	a	post-graduate	qualification	only	in	the	alternative.

24.		 How	the	definition	under	Section	2(p)	PNDT	Act	has	been	understood	is	reflected	in	Rule	3	of	the	PNDT	
Rules which reads as under: 
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	 The	qualifications	of	 the	employees,	 the	 requirement	of	equipment	etc.	 for	a	Genetic	Counseling	Centre,	
Genetic Laboratory, Genetic Clinic, Ultrasound Clinic and Imaging Centre shall be as under:

xxxxx

(3)(1): Any person having adequate space and being or employing

xxxxx

(b)  a Sonologist, Imaging Specialist, Radiologist or Registered Medical Practitioner having Post Graduate 
degree or diploma or six months training or one year experience in sonography or image scanning,

xxxxx

 may set up a genetic clinic/ultrasound clinic/imaging centre.

25.  In Prof. Yashpal v. State of Chhattisgarh, the Supreme Court, in the context of recognition of institutions for 
the	purposes	of	affiliation	to	a	university,	observed	that	the	word	‘or’	can	sometimes	be	read	as	‘and’	when	
the literal meaning of the word would produce “unintelligible or absurd” results. However, the same cannot 
be	said	of	the	present	definition.	This	is	because	if	one	were	to	read	the	word	‘or’	as	‘and’,	then	the	following	
words	which	indicate	that	the	person	should	be	possessing	any	one	of	the	medical	qualifications	recognized	
under	the	IMC	Act	are	rendered	redundant.	If	the	submission	of	the	MCI	is	to	be	accepted,	the	definition	
ought to mean that a sonologist or an imaging specialist could be a person who is

(a)		 an	MBBS	or	possessing	any	one	of	the	“other”	medical	qualifications,	for	e.g.	an	Ophthalmologist,	an	
ENT	specialist	or	a	Cardiologist	who	possess	qualifications	recognized	by	the	IMC	Act,	together	with

(b)		 a	post-graduate	qualification	in	“ultrasonography	or	imaging	techniques	or	radiology”.

	 The	post-graduate	qualification	in	“ultrasonography	or	imaging	techniques	or	radiology”	would	also	
have	to	be	a	qualification	recognized	by	the	IMC	Act.	However,	that	is	not	how	Section	2(p)	PNDT	Act	
reads. To accept the argument of the MCI would be reading too many words into Section 2(p) PNDT 
Act, which is simply not permissible for this Court to do. In this connection a reference may be made to 
the decision in Hiradevi v. District Court at Shahjahanpur MANU/SC/0021/1952 : AIR 1952 SC 362, 
where Justice Bhagwati speaking for the Court in the context of the old Section 71 vis-à-vis Section 90 
of the U.P. District Boards Act, observed (AI R @ p. 365): 

 it was unfortunate that when the Legislature came to amend the old Section 71 of the Act it forgot to 
amend Section 90 in conformity with the amendment of Section 71. But this lacuna cannot be supplied 
by any such liberal construction as the High Court sought to put upon the expression ‘orders of any 
authority whose sanction is necessary’. No doubt, it is the duty of the Court to try and harmonise the 
various provisions of an Act passed by the Legislature. But it is certainly not the duty of the Court to 
stretch	the	word	used	by	the	Legislature	to	fill	in	gaps	or	omissions	in	the	provisions	of	an	Act.

26.		 There	are	other	difficulties	in	reading	the	definition	in	Section	2(p)	PNDT	Act	as	suggested	by	the	MCI.	The	
MCI itself has, in a letter dated 4th May 2009 written to the Petitioner in Writ Petition (Civil) No. 6654 of 
2007,	clarified	as	under:	

 Sir, With reference to your letter dated nil received on 1.09.2008, I am directed to state that the above 
mentioned matter was considered by the Executive Committee at its meeting held on 27.04.2009 and it was 
decided as under:

 The Executive Committee of the Council perused the report of the Sub-Committee and the decision of the 
Ethics Committee and decided as under:

	 The	 Ultrasonography	 can	 be	 undertaken	 by	 a	 specialist	 who	 possesses	 postgraduate	 qualification	 in	 the	
specialty of Radio-Diagnosis. However, specialist doctor in their specialty can also undertake Ultrasonography 
for	the	purpose	of	certification	subject	to	the	condition	that	he/she	has	undergone	orientation	training	in	the	
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Ultrasonography in the department of Radio-Diagnosis in a recognized medical institution under recognized 
medical teacher for a minimum period of 6 months wherein he has not only observed the procedure of 
Ultrasonography	 but	 also	 has	 undergone	 hands	 on	 training	 to	 enable	 him	 to	 practice	 in	 the	 field	 of	
ultrasonography for the diagnostic purposes pertaining to his/her specialty.

27.  The above reply would indicate that a person who is a specialist who either has an MBBS degree or a 
further	specialization	qualification	would	be	able	to	run	an	ultrasound	clinic	provided	he	or	she	undergoes	six	
months?	training	in	ultrasonography.	The	MCI	is	therefore,	unclear	as	to	what	will	satisfy	the	definition	of	
‘sonologist’ under Section 2(p) PNDT Act of the PNDT Act. It is inconceivable how a request for registration 
can be refused on the ground of non-compliance with the above requirement when the decision in that regard 
appears to have been taken only on 27th April 2009 by the MCI. 

28.  On 11th May 2009 Dr. Sonal Randhawa asked the MCI to provide her with:

1.  List of recognized Medical Colleges which are providing six months training in Diagnostic Ultrasound 
including hands-on to specialist doctors of subjects other than radio diagnosis in the department of 
radio diagnosis.

2.  Application procedure, eligibility criteria, course curriculum and fee for the same.

29.  In reply thereto, on 6th June 2009 the MCI informed her as under:

 With reference to your application dated 11.5.2009, on the subject noted above, the point-wise reply is as 
under:

1.  No such list of Medical Colleges providing training in Ultrasound is available with Medical Council of 
India.

2.  This is not related to Medical Council of India, you may contact to individual Medical Institutions for 
the same.

 Therefore, it is plain that MCI itself is not aware of medical colleges which provide training in 
ultrasonography and diagnostic ultrasound.

 Uncertainty in applying the PNDT Act and Rules

30.  At this stage a reference should also be made to the deliberations of State Advisory Committee which 
considered Dr. Sehgal’s application for renewal of registration. The recording of the minutes of the meeting 
of the Committee held on 27th April 2007 under Agenda Item No. 2 read as under:

 Agenda 2

	 Qualifications/experience	required	by	Registered	Medical	Practitioners	who	are	employed	by/in	a	Genetic	
Clinic. Details: Grant of Registration/renewal of registration of genetic clinic on the basis of (a) Training with 
Doctor J.S. Randhawa, Institute of USG Training, D-364, Tagore Garden Extn., N. Delhi-27; and (b) Many 
centres in 2002 were registered based on (a) above, now requesting renewal on the basis of Self Experience.

 In this context, a letter from Govt. of India, dated 15-9-06 was quoted. It was brought to the notice of all 
present that the issue is under consideration of Central Supervisory Board and there is proposal to accredit 
only larger Govt. Hospitals and Medical Council of India recognized, post-graduate Institutes, teaching & 
Radiology for the purpose of training, to be recognized ultrasonologist as per PC & PNDT Act.

 The issue was discussed at large by all members of Advisory Committee and it was concluded that we may 
seek guidance from Govt. of India on above agenda. Till such time PC & PNDT Act should be followed, 
strictly. (emphasis supplied)

31.  The above minutes were enclosed with the reply dated 3rd August 2007 given by the District Appropriate 
Authority to Dr. K.L. Sehgal stating that his application had been rejected on the above basis. What is not 
clear is the basis for rejection when the Committee was still seeking “guidance” from the Government of 
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India and the matter was still under the consideration of the Central Supervisory Board. The other reason 
given in the rejection order dated 25th May 2007 in respect of Dr. Sehgal’s application is “non-submission 
of	documents	of	qualified	radiologist”.	No	such	criterion	was	earlier	prescribed	and	it	is	not	understood	how	
such a requirement could suddenly be insisted upon.

32.		 Even	in	the	reply	filed	by	the	GNCTD	it	is	stated	in	para	8	as	under:

 That the list of the Hospitals/Institutes recognized by the Govt. of India for the purpose of training/experience 
in Ultrasonologist under the PC & PNDT Act is received from the Govt. of India, no private institute or 
Ultrasound Diagnostic Centre can be accredited by the Govt. of Delhi for the purpose of training/experience 
in Ultrasonologist under the PC & PNDT Act. The question of the grant of registration as sinologist to the 
Petitioner under the PC & PNDT Act is policy matter which can be decided after clear-cut guidelines of Govt. 
of India. A letter dated 20/11/2007 has been written in this regard by the answering respondent and response 
thereto is awaited.

33.  The above letter dated 20th November 2007 by the Director, Family Welfare suggested that a committee of 
technical experts be constituted to examine the following issues:

1.  What shall Appropriate Authorities do with the Doctors who were provided registration on the basis of 
100	cases	experience	and	now	applying	for	renewal?

2.  Is the training/experience provided by private Radiologist to MBBS Doctors valid for purpose of 
registration	of	under	PNDT	Act?

3.		 What	is	the	kind	of	training/experience	valid	for	registration	under	PNDT	Act?

4.  Ultrasounds are used in other specialties also. Can the other Doctors of different specialties use Under 
Section	for	respective	specialties?	Do	Doctors	from	different	specialties	not	doing	Pre-conception	or	
Pre-natal	work	require	registration	under	PNDT	Act?

5.  Are Gynecologist/others specialist/registered Medical Practitioner allowed to perform Under Section 
on	their	patients?

34.		 The	above	documents	reflect	an	uncertain	state	of	affairs.	None	of	the	authorities	were	clear	what	should	be	
the minimum criteria regarding training, where the training should be provided, whether the criteria should 
be made prospective and so on. Also, it is plain that neither the PNDT Act nor the PNDT Rules provided any 
guidance on these aspects. It is in this background that the plea of the learned Senior counsel for the MCI that 
the	court	has	to	read	the	requirements	of	training	and	special	qualification	into	the	definition	of	‘sonologist’	
in Section 2(p) PNDT Act of the PNDT Act has to be examined. 

35.  In cases such as the present ones, the issues raised involve consideration of technical aspects on which 
the views of the experts rather than courts are relevant. In determining who should be recognized as being 
qualified	to	undertake	ultrasound	tests,	what	should	be	the	minimum	qualification	and	experience,	the	inputs	
of experienced medical fraternity become critical for. This Court, exercising jurisdiction under Article 226 of 
the Constitution, lacks the competence to determine such technical issues.

Rejection of Petitioners’ applications unsustainable in law

36.		 Nevertheless,	it	appears	to	this	Court	that	the	reasons	for	rejection	of	the	Petitioners?	applications	were	not	
based on rational grounds and on the basis of reasonable criteria made known to each of them in advance. The 
Petitioners	appear	to	have	satisfied	the	requirements	of	the	PNDT	Act	and	the	extant	PNDT	Rules	which	do	
not specify that the training to be undergone has to be in a recognized institute. As already noticed, even the 
MCI	is	unclear	where	such	‘recognised’	institutes	that	offer	such	training	and	qualification	exist.	Also,	without	
such criterion being made known in advance, it would be unfair to reject an application for renewal on that 
basis as was done in the case of Dr. Sehgal and for registration as in the case of Dr. Randhawa. Further, in the 
case of Dr. Sonal Randhawa there is no convincing explanation forthcoming for the apparent inconsistency in 
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dealing with her applications for registration in the different districts in Delhi. It is not disputed that she has 
been granted registration under the PNDT Act in two districts but has been refused in the third. Also, if in Dr. 
Rahul’s case, the Advisory Committee on 22nd July 2008 resumed the registering of new centres under the 
PNDT Act “as per practice prior to 9.1.08” there is no valid explanation for meting out a different treatment 
to these two petitioners. It was not denied by counsel for the GNCTD that others similarly placed as the 
Petitioners were not being denied renewal of their registrations/licences to run clinics under the PNDT Act. It 
was explained that the GNCTD is waiting the decision in these cases before deciding on the future course of 
action. Clearly therefore, there is no consistency in the GNCTD applying the PNDT Act and the PNDT Rules 
for the purpose of grant of or renewal of registration. A selective application of an undisclosed criterion is a 
sure recipe for the decision being rendered arbitrary. Consequently, this Court holds that the rejection of Dr. 
K.L. Sehgal’s application for renewal of registration by the impugned order dated 25th May 2007 and the 
rejection of Dr. Sonal Randhawa’s application for registration as sonologist by the communication dated 5th 
July 2007 are unsustainable in law.

Need to plug the loopholes in the PNDtAct

37.		 These	 two	petitions	 reflect	a	disconcerting	 state	of	affairs.	As	a	 result	of	 the	weak	definition	of	 the	 term	
‘sonologist’ under the PNDT Act, the mushrooming growth of diagnostic clinics is unable to be effectively 
regulated.	The	absence	of	clear	rules	and	guidelines	spelling	out	unambiguously	the	qualification,	training	
and experience required for operating a diagnostic clinic offering ultrasound tests has resulted in unethical 
practices being adopted in many such clinics in violation of the PN DT Act going unchecked. These cases 
underscore	 the	 need	 to	 amend	 the	 PNDT	Act	 to	 plug	 the	 loopholes	 and	 reflect	 the	 view	 of	 the	MCI	 as	
indicated in its reply dated 4th May 2009 to one of the Petitioners where it suggested that person seeking 
to run a diagnostic clinic should either possess a post-graduate degree in Radio Diagnosis or should be a 
specialist who has undergone orientation training in ultrasonography in a recognized medical institution 
for	a	minimum	period	of	six	months.	To	avoid	any	confusion,	 the	requirements	 in	 terms	of	qualification,	
training and experience to recognised and registered as a ‘sonologist’ should be incorporated in the PNDT 
Act and further explicated under the PNDT Rules. In determining the criteria the best available international 
practices should be adapted to suit Indian conditions. Secondly, the names of the institutions state-wise which 
are	recognized	for	that	purpose	will	have	to	be	notified.	Thirdly,	the	changed	criteria	must	be	made	not	only	
prospective	but	sufficient	 time	given	 to	enable	hose	seeking	registration	or	 renewal	 to	 fulfill	 the	changed	
criteria. Fresh registrations can be postponed to enable the arrangements envisaged by the new criteria to be 
put in place. These steps will require a comprehensive survey to be undertaken by the Respondents followed by 
consultations	with	experts	in	the	medical	fraternity	and	education.	The	resultant	amendment	to	the	definition	
of ‘sonologist’ under Section 2(p) PNDT Act of the PNDT Act and the corresponding amendment to the 
PNDT Rules must be given wide publicity so that there is increased public awareness about the minimum 
standards one should expect in diagnostic clinics. 

Conclusion

38.  For the aforementioned reasons, the rejection of Dr. K.L. Sehgal’s application for renewal of registration 
by the impugned order dated 25th May 2007 and the rejection of Dr. Sonal Randhawa’s application for 
registration as sonologist by the communication dated 5th July 2007 are held unsustainable in law and are set 
aside as such. The two writ petitions are allowed in the above terms. The respective applications of both the 
Petitioners will again be placed before the Appropriate Authority for consideration in accordance with law 
within a period of two weeks from today. It would be open to the Appropriate Authority to require any further 
clarification	from	the	Petitioners	and	if	any	or	both	the	Petitioners	so	request,	they	should	be	given	a	personal	
hearing. The decision on the two applications should be taken by the Appropriate Authority within a period 
of four weeks thereafter and communicated to each of the Petitioners within a further period of two weeks 
thereafter.

39.  The two writ petitions are disposed of with the above directions.
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CHAPTER 4

Appeal against Acquittal

As this Act is yet in the stage of infancy, there are 
very few cases which are tried and decided at the 
trial court stage.  Therefore the appeals against the 
decisions of trial Courts after full fledged hearing 
of the case are very few. Even if some decisions 
of the trial courts have reached in Appeal to the 
High Court, the Appeals are yet to be heard and 
decided. Therefore, as of today, we could get only 
one appeal against the acquittal of the accused by 
the trial court. This decision pertains to the High 
Court of Punjab and Haryana at Chandigarh.  
This decision is of great significance as it exposes 
the lacunae in implementation of the provisions 
of the Act.   It is pertinent that though the Act 
protects the pregnant woman from prosecution, 
the Appropriate Authority prosecutes her which 
results not only in harassment being caused to 
her but also in damaging the prosecution case.  
Hence this decision has been included in this 
book. 
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IN THE HIGH COURT OF PUNJAB AND HARYANA AT CHANDIGARH

Criminal Misc. No. 337-MA of 2007
Decided on 23/03/2009

Sadhu Ram Kusla

-Vs- 

Ranjit Kaur and others

Hon’ble Judge :. K. C. Puri, J.

Acts/Rules/orders:   Pre-conception and Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse 
) Act, 1994 – Sections 22(2), 23, 25, 27;  Pre-natal Diagnostic Technique ( Regulation and Prevention of Misuse) 
Rules - Rule 19(1) 19(2) 19(3). 

CASE SUMMARY

In this case the acquittal of the respondents by the trial court for the offences punishable u/s 
120 B, 312, 315 IPC & Section 23 of the Act was challenged. The allegations against the respondents 
were to the effect that respondent No.3 Dr. Kamlesh Jindal who was running her Nursing Home 
at Rampura had conducted Sonography test on respondent No. 1 who was 14 weeks pregnant. 
The test was allegedly conducted to determine “foetus well being” and the result was found to be 
normal. However on the same night respondent 1 had a miscarriage. Hence it was contended by 
the Petitioner that in fact Sonography test was conducted to determine sex of the foetus and the 
pregnancy was terminated on finding the foetus to be female. It was argued that if the foetus was 
found to be normal in the sonography test, a miscarriage could not have occurred on the same night 
by alleged excessive bleeding as contended by the respondents. Respondent No. 2 was the husband 
of Respondent No. 1 and respondent No. 4 was Dr. Laxmi who has terminated the pregnancy of 
respondent No. 1.

During trial evidence was laid both by the prosecution and defence. As per respondent No. 1 
she had continuous bleeding and pain for 2 days and therefore she had gone for Ultrasound scan to 
respondent No. 3 to know the condition of foetus. She was told by respondent No. 3 that there was 
risk of threatened abortion and she should get herself admitted. However as no male member was 
accompanying her, she refused to get admitted and on that night she had miscarriage. The trial court 
accepted the defence case and acquitted all the four accused. 

In Appeal the High Court also concurred with the decision of the trial court by holding that 
there was practically no case made out. It was opined by the High Court that the mere fact that there 
was miscarriage on the same night on which sonography test was conducted, ipso-facto does not 
establish that sex of the foetus was detected and disclosed. It was further held that there is no legal 
presumption that as there was abortion, the foetus was female. There was also no evidence to prove 
that the foetus was of a female (Para last but one). 

This case to some extent exposes the lacuna in the provisions of the Act. The tell-tale 
circumstances of the case created strong ground to hold that abortion, alleged to be a miscarriage, 

 4 (1)
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was only because the foetus was found to be female. Otherwise there is no explanation how the 
alleged miscarriage took place on the very night when the condition of the foetus was found to be 
normal in the afternoon. It appears that as respondent No. 1 - the pregnant lady was also made 
an accused, there was no likelihood of her supporting the prosecution case. Hence there was no 
evidence for prosecution to prove its case against the doctor who conducted sex determination test 
and terminated the pregnancy. Some thinking is, therefore, required in this direction for amendment 
in the provisions of the Act so that the evidence of the pregnant lady will be available for prosecution 
to prove the case against the doctors and clinics which misuse prenatal diagnostic techniques. 
Making the pregnant lady an accused in the case wascounterproductive.  The attention of the 
Appropriate Authorities is also required to be drawn to provision of Section 24 of the Act, which lays 
down a presumption that unless the contrary is proved, the Court shall presume that the pregnant 
woman was compelled by her husband or any other relative as the case may be, to undergo pre-
natal diagnostic technique for the purposes other than those specified in sub-section (2) of Section 
4 and such person shall be liable for abatement of offence under subsection (3) of Section 23 and 
shall be punishable for the offence specified under that section.  This presumption is to be drawn 
notwithstanding anything contained in the Indian Evidence Act.   It is to deal exactly with situations 
similar to those faced in this case, although the presumption was laid down by the Legislature it was 
not adhered to by the Appropriate Authorities, while making respondent No.1 as accused.   

JUDGMENt  
Per Hon’ble Justice Mr. K. C. Puri J.

Present: Mr. Anil Kshetarpal Advocate for the appellant. Mr. Harinder Singh, Advocate for respondent Nos.1 
and 2.

Mr. Gauttam Dutt, Advocate for respondent No.3. ...

JUDGMENt. 
K. C. Puri, J

Through the present application, the appellant/applicant seeks grant of leave to appeal against the judgment 
passed by the Additional Sessions Judge, Bathinda dated 12.4.2007 whereby the accused have been acquitted of the 
charges under Sections 120-B, 312, 315, 120-B IPC and Section 23 of the Pre-conception and Pre- natal Diagnostic 
Techniques (Prohibition of Sex Selection) Act, 1994 ( in short the Act).

The complainant has alleged in his complaint that Dr. Kamlesh Jindal had been running her Clinical/Nursing 
Home at Rampura where she was also providing Ultrasound (Pre-natal Diagnostic) facilities. On 30.8.2003, Ranjit 
Kaur wife of Kulwant Singh, accused, got herself subjected to Pre-natal Diagnostic test from Dr. Kamlesh Jindal, 
accused No.3. Dr. Kamlesh Jindal has recorded the relevant entries in form F and conducted Ultra-sound test of 
Ranjit Kaur,accused No.1. Thereafter, Ranjit Kaur has got the pregnancy terminated and this fact was established 
from the report of S.D.M, Rampura Phul, because at the time of inquiry PW-4, Ranjit Kaur was not pregnant. After 
Ultra-sound test, accused No.3, Dr. Kamlesh Jindal has described the result of PNDT process as 14 weeks normal 
pregnancy which was revealed during inquiry conducted by the S.D.M and was found to be a case of female foeticide 
and	termination	of	pregnancy.	However,	sex	of	foetus	was	not	specified	in	form-F	of	Dr.	Kamlesh	Jindal.	According	
to the complainant, pregnancy was normal and neither any complication nor abnormalities have developed in the 
abdomen of accused Ranjit Kaur but the pregnancy has been terminated by Dr. Lakshmi, accused No.4. It was 
also alleged in the complaint that it has come to the knowledge of the complainant that menace of female foeticide 
was	flourishing	due	to	the	nexus	of	couples	who	have	no	male	child	or	who	were	not	interested	of	having	female	
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child and in connivance with the doctors/ Ultra-Sonologists//RMP and other agents. In this case, the termination of 
pregnancy of Ranjit Kaur is governed by common psyche of bearing a male child and, therefore, accused Nos.1 and 
2 got the female foetus aborted after report from accused No.3 regarding the determination of sex of the foetus.

On the receipt of complaint,the learned Magistrate treated it as a warrant case. He initiated preliminary 
inquiry wherein complainant Sadhu Ram Kusla appeared as CW-1, Avniash Kaur as CW-2 and Ravi Kumar, CW-3 
a	Clerk	from	the	office	of	SDM.

The	learned	Magistrate	vide	order	dated	26.2.2005	has	observed	that	there	were	sufficient	grounds	to	proceed	
against all the accused for the commission of offences punishable under Sections 120-B, 312, 315 IPC and Section 
23 of the Act. Charge was accordingly framed against the accused to which they pleaded not guilty and claimed 
trial. In order to prove its case, the prosecution examined PW-1 Mohinder Kaur, PW-2 Taro Bai, PW-3 Sadhu Ram 
Kusla and PW-4 Avinash Kaur.

After the close of prosecution evidence, all the accused were examined under Section 313 Cr.P.C in order to 
afford them an opportunity to explain the circumstances appearing against them in the prosecution evidence. All the 
incriminating circumstances were put to them. They have denied the same. Accused Dr. Kamlesh Jindal has taken 
the following stand:-

“I am innocent and case has been planted upon us falsely. I have not committed any illegality while conducting 
the Ultrasonography of Ranjit Kaur.” Accused Dr. Lakshmi Garg has taken plea the following plea:-

“I am innocent and case has been planted upon us falsely. Ranjit Kaur never came to me nor PW Avinash 
Kaur had ever visited my clinic. PW Avinash Kaur was not known to me. She had conducted no inquiry and she 
had sent wrong report on imagination.” Accused Ranjit Kaur has taken the following stand:- “I am innocent and 
case has been planted upon me and my husband falsely. I was pregnant and I had gone to the clinic of Dr.Kamlesh 
Jindal along with my mother- in-law on 30.8.03 as I had continuous bleeding and pain for two days. Dr. Kamlesh 
Jindal after examining me advised for Ultra-sound and on giving consent by me, Ultra-sound scan was conducted 
by Dr. Kamlesh Jindal which was necessary to know the condition of foetus. Dr. Kamlesh Jindal told us that the 
sex of foetus will not be disclosed to which we agreed and got signed from me declaration regarding above facts. 
Dr. Kamlesh Jindal after examining me clinically told that there is risk of threatened abortion and also told to get 
myself admitted to which I and my mother-in-law refused as we were not accompanying any male person at that 
time. However, doctor did not disclose about the sex of foetus to us. Dr. Kamlesh Jindal also issued prescription 
slip to me. We returned to our village in a bus. During the night intervening 30-31 August, 2003 after mid night, I 
had lot of pain in lower abdomen and my mother-in-law also woke up and she called old lady from neighbouring 
house i.e. Jasbir Kaur. My husband went from house to arrange some vehicle for taking me to some hospital but 
by that time there was heavy bleeding and all contents of pregnancy spontaneously came out of its own there and 
then. Avinash Kaur never visited our village nor conducted any inquiry in our village. I and my husband have been 
falsely named as accused”.

Accused Kulwant Singh also took the plea that he and his wife Ranjit Kaur were innocent and he had adopted 
the plea of his co-accused Ranjit Kaur.

In their defence, the accused examined DW-1 Tirath Ram, a Steno of Civil Surgeon, Bathinda, DW-2 Dr. 
Baldev Raj and DW-3 Basant Kaur.

After the conclusion of trial, vide impugned judgment, trial Court acquitted the accused.

At the time of issuing notice of motion, this Court observed as under:-

“This is application under Section 378(4) of the Code of Criminal Procedure for leave to appeal against 
judgment of acquittal dated 12.04.2007 of learned Additional Sessions Judge, Bathinda, whereby in criminal 
complaint	 instituted	 by	 petitioner	 Sadhu	 Ram	 Kusla,	 Assistant	 Project	 Officer	 and	 Member	 of	 P.N.D.T.Cell,	
Bathinda, respondents No.1 to 4 have been acquitted of the charge under Sections 120-B, 312 and 315 of the 
Indian Penal Code and Section 23 of the Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex 
Selection) Act, 1994 (in short ‘the Act’).
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Learned counsel for the petitioner pointed out that vide Form-F (Annexure P-1), respondent No.3 conducted 
sonography test of respondent No.1, who had pregnancy of 14 weeks. The test was conducted on 30.08.2003 to 
determine ‘Foetus Well Being’ as mentioned in Annexure P-1 and the result was found to be normal. However, on 
the same night between 30/31.08.2003, there was alleged miscarriage of the pregnancy of respondent No.1. It is 
contended that in fact, sonography test was conducted to determine sex of the foetus and thereupon, the pregnancy 
was	got	aborted	on	finding	the	foetus	to	be	female.	Respondent	No.2	is	husband	of	respondent	No.1.	It	is	contended	
that if the foetus was found normal on sonography test conducted on 30.08.2003, as contained in Annexure P-1, 
there could not be miscarriage on the same night by alleged excessive bleeding as contended by the defence. 
However, there is practically no evidence against respondent No.4.

In view of the aforesaid, the instant petition as against respondent No.4 is dismissed. Notice of motion to 
respondents No.1 to 3 only for 07.07.2008.”

The counsel for the petitioner, during the course of arguments, has again raised similar contentions. His main 
stress is on the fact that since foetus of Ranjit Kaur was normal on 30.8.2003 on the same night, how the foetus was 
aborted. Presumption be drawn that the foetus was of a female child and had been aborted.

I have considered the said submission. It is a settled law that a case cannot be decided on mere presumptions 
unless the Statute states so. If there is legal presumption, the same can be drawn but the counsel for the petitioner 
is fair enough to concede that under the Statute, there is no legal presumption that foetus was of female and was 
aborted. Moreover, according to the case of the prosecution, abortion was done by respondent No.4 but no notice 
of motion has been issued by this Court qua respondent No.4 vide order dated 26.3.2008. It is not out of place to 
mention here that the complainant while reporting the matter to the authorities under the Act has not stated that 
it was a female foetus. The case of the prosecution, from the very beginning, was that Dr. Kamlesh Jindal has 
conducted Ultra- sound (Sonography). Admittedly, she has reported to the authorities and it has been mentioned in 
her report that she has not disclosed the factum of sex or foetus to Ranjit Kaur or any other family member. There is 
no	legal	evidence	on	the	file	to	prove	the	fact	that	foetus	was	that	of	female.	In	para	No.40	of	the	judgment,	the	trial	
Court	has	discussed	the	report	of	PW-4	Avinash	Kaur.	She	found	the	following	deficiencies:-

“a) She did not mention in Ex.P4, the date, time and place the inquiry.

b)  She did not record the statement of any person. 

c) She did not record the statement of her subordinates i.e. Anganwari workers.

d)I t is not mentioned in Ex.P4 that on which date, she visited village Mehraj and at which time or on 
which date.

e)  She did not try to approach the pregnant woman Ranjit Kaur her family members or to Dr. Kamlesh 
Jindal or Dr.Lakshmi Garg

f).  Her inquiry report Ex.P4 is silent with regard to sex of foetus, the date of abortion.”

So, on the basis of above observations, the trial Court held that the alleged inquiry, Exhibit P4 is ambiguous, 
unbelievable and does not provide any help to the case of the complainant. The trial Court has rightly held that mere 
fact that Ultra-sonography was conducted by Dr. Kamlesh Jinda, ipso-facto, does not establish that she had detected 
and disclosed the sex of the foetus. The trial Court has dealt with each and every aspect of the case elaborately.

In	 the	 light	 of	 above	 discussion,	 I	 do	 not	 find	 any	 fault	 in	 the	 judgment	 of	 the	 learned	 trial	Court.	The	
petitioner has failed to make out a case for grant of leave to appeal. Consequently, this application for grant of leave 
to appeal and the appeal stand dismissed.

***
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CHAPTER 5

Cases of  Conviction

Recently the Trial Courts  are coming up with some 
decisions after full fledged hearing of the case, which 
indicates a promising trend.  It appears that as a result 
of the various public awareness campaigns led by media 
and implementing machinery under the Act and as an 
outcome of the systematic and professional training of 
Judicial Officers and Public Prosecutors undertaken on 
sensitization and orientation about the object and the 
reasons of the Ac,  at the time of going to the press several 
Judgments of conviction by the Trial Court were brought 
to notice, out of which three  Judgments from the State 
of Maharashtra,and one from the State of Haryana   have 
been included in this compilation. 
Magistrates are the key to the interpretion of the provisions 
of the Act as the Act vests jurisdiction in the Courts of 
Judicial Magistrate to punish those found guilty for 
violating its provisions.  The Judgments which are now 
coming from the Trial Courts reveal that the spirit of the 
Act is being well understood and given effect to by the 
Magistrates by passing appropriate orders of punishment 
and sentence.  These Judgments reflect the maturity of 
the Magistrates. When in doubt, they are referring to and 
quoting elaborately the object and reasons of the Act. We 
are aware that these Judgments are not yet tested in the 
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Appeal and the view taken therein is yet to be endorsed by the Superior Courts, 
but in our opinion, that does not diminish their value or importance in any way.  
Moreover, at times the view taken by the Trial Court Judges, who are closer to 
ground reality, is a far more acceptable view, because it is believed that this is in 
tune with perception of public and expectations of the Society. 
Moreover at the Academy it is our endeavour to encourage the best practices and 
to highlight the best Judgments given by Trial Courts to motivate others and also to 
act as a guiding force or as beacon lights.
 Another promising trend is that some of these Judgments are written in Marathi, 
the local language, which is bound to have effect in creating public awareness about 
this piece of social legal legislation.  Although these Judgments cannot be equated 
with case laws as they do not have any binding force, they are included in this book 
for reasons mentioned above.
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EQUIVALENt CItAtIoN: AIR 2008 P H 108

HIGH CoURt oF PUNJAB AND HARYANA At CHANDIGARH

C. W. P. No. 19018 of 2006
Decided on 20/12/2007

Dr. Pradeep Ohri 

-Vs-

State of Punjab and Anr.

Hon’ble Judges:  Satish Kumar Mittal and K. C. Puri J.J.

Acts/Rules/orders:   Pre-conception and Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) 
Act, 1994 – Sections 22(2), 23, 25, 27;  Pre-natal Diagnostic Technique ( Regulation and Prevention of Misuse) 
Rules - Rule 19(1) 19(2) 19(3). 

CASE SUMMARY

Petitioner in this case was convicted u/s 23 (1) of the Act and was released on probation by the 
trial court. Initially he was legally advised that it was not necessary for him to file appeal against the 
conviction. However subsequently as per legal advice, he preferred an appeal alongwith application 
for condonation of delay. Meanwhile after more than one year of his conviction by the trial court, the 
Petitioner's name was removed from the State Medical Register by the Medical Council u/s 23 (2) of 
the Act. By this Writ Petition, he has challenged this order of removal of his name.

The first contention raised was that his name was removed from the State Medical Register 
for a period of 5 years for an offence committed on 09/07/2002 when as per Section 23 of the old 
PNDT Act, 1994, his name could have been removed only for a period 2 years. It was submitted 
that only after the amendment of PNDT Act with effect from 14/02/2003, the period of 2 years for the 
first offence had been enhanced to 5 years. Therefore it was argued that the order of removal of his 
name for 5 years in respect of the act committed prior to the new amended Act came into effect was 
squarely hit by the Constitutional prohibition as imposed by Article 20 (1) of the Constitution against 
retrospective effect to any penal law. The High Court accepted and upheld the said contention and 
reduced the period to 2 years from 5 years.(Para 18)

The second contention raised was that as the Petitioner was not sentenced to any punishment 
but was released on probation, no disqualification was attached to his conviction. Hence Medical 
Council had acted illegally and without jurisdiction while ordering the removal of his name. It was 
submitted that this order was grossly in violation of Section 12 of the Probation of Offenders Act. 
The High Court however rejected the said contention and confirmed the removal of his name for two 
years.(Para 20)

 5 (1)
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JUDGMENt  
Per Hon’ble Justice Mr. Satish Kumar Mittal J. 

1.  The petitioner, who had obtained the M.B.B.S. degree in the year 1990 and got himself registered as medical 
practitioner by the Punjab Medical Council (hereinafter referred to as ‘the Medical Council’) in the year 1991 
and	subsequently	also	obtained	the	MD	degree	from	Guru	Nanak	Dev	University	in	the	year	1996,	has	filed	
this petition challenging the order dated 7-11-2005 (Annexure P-4) passed by the Medical Council removing 
his	name	from	the	State	Medical	Register	for	a	period	of	five	years	under	Section	23(2)	of	the	Pre-conception	
and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 (hereinafter referred to as ‘the 
PNDT Act, 1994’) in view of his conviction under Section 23(1) of the said Act. He has also challenged 
the	subsequent	order	dated	21-8-2006	(Annexure	P-5)	whereby	the	Medical	Council	re-affirmed	its	earlier	
decision to remove the name of the petitioner from the State Medical Register.

2.  In the present case, the petitioner was running Satyam Diagnostic Centre inside Ohri Nursing Home. On July 
9, 2002, an inspection of the said ultrasound centre viz. Satyam Diagnostic Centre was made by the District 
Medical Authorities. During the inspection, it was found that the petitioner had violated Section 5(a)(b)(c) 
of the PNDT Act, 1994 and Rules 9(1)(4) and 10 of the Preconception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection) Rules, 1996 (hereinafter referred to as ‘the Rules’). On a complaint under 
the aforesaid provisions, he was prosecuted and convicted under Section 23(1) for the offence committed 
under Section 5(a)(b)(c) of the PNDT Act, 1994 and Rules 9(1)(4) and 10 made there under. But, he was 
released on probation for a period of one year under Section 4(1) of the Probation of Offenders Act, 1958 
vide judgment dated September 24, 2004 delivered by the Chief Judicial Magistrate, Amritsar. Since the 
petitioner was released on probation and not sentenced to any imprisonment, he was legally advised that it 
was	not	necessary	for	him	to	file	an	appeal	against	the	conviction.	Subsequently	he	was	advised	that	he	should	
contest	 the	conviction	by	way	of	an	appeal	and	accordingly	he	filed	an	appeal	before	the	Sessions	Court,	
Amritsar	along	with	an	application	under	Section	5	of	the	Limitation	Act	for	condonation	of	delay	in	filing	
the appeal.

3.		 It	is	pertinent	to	mention	here	that	against	the	order	of	release	of	the	petitioner	on	probation,	the	State	filed	a	
revision petition in the High Court seeking enhancement of punishment by way of imposition of a sentence 
of	imprisonment.	We	have	also	been	informed	that	the	appeal	filed	by	the	petitioner	before	the	Sessions	Court	
has now been transferred to this Court and the said appeal as well as the revision are still pending in this 
Court.

4.  After more than a year of his conviction by the trial Court vide the above-said judgment, the petitioner’s name 
was removed from the State Medical Register by the Medical Council under Section 23(2) of the PNDT Act 
vide order dated 7-11-2005. The petitioner has challenged this order in this petition.

5.  Before dealing with the controversy, it will be necessary at this stage to set out the provisions of Section 23 
of the PNDT Act, 1994 where under the action has been taken by the Medical Council against the petitioner, 
which are reproduced below:

23.  Offences and penalties.--(1) Any medical geneticist, gynaecologist, registered medical practitioner or 
any person who owns a Genetic Counselling Centre, a Genetic Laboratory or a Genetic Clinic or is 
employed in such a Centre, Laboratory or Clinic and renders his professional or technical services to or 
at such a Centre, Laboratory or Clinic, whether on an honorary basis or otherwise, and who contravenes 
any of the provisions of this Act or rules made there under shall be punishable with imprisonment for 
a	term	which	may	extend	to	three	years	and	with	fine	which	may	extend	to	ten	thousand	rupees	and	
on	any	subsequent	conviction,	with	imprisonment	which	may	extend	to	five	years	and	with	fine	which	
may	extend	to	fifty	thousand	rupees.

(2)  The name of the registered medical practitioner shall be reported by the Appropriate Authority to the 
State Medical Council concerned for taking necessary action including suspension of the registration 
if the charges are framed by the Court and till the case is disposed of and on conviction for removal of 
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his	name	from	the	register	of	the	Council	for	a	period	of	five	years	for	the	first	offence	and	permanently	
for the subsequent offence.

(3)  Any person who seeks the aid of any Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic 
or Ultrasound Clinic or imaging clinic or of a medical geneticist, gynaecologist, sonologist or imaging 
specialist or registered medical practitioner or any other person for sex selection or for conducting 
pre-natal	diagnostic	techniques	on	any	pregnant	woman	for	the	purposes	other	than	those	specified	in	
Sub-section (2) of Section 4 he shall, be punishable with imprisonment for a term which may extend 
to	three	years	and	with	fine	which	may	extend	to	fifty	thousand	rupees	for	the	first	offence	and	for	any	
subsequent	offence	with	imprisonment	which	may	extend	to	five	years	and	with	fine	which	may	extend	
to one lakh rupees.

(4)  For the removal of doubts, it is hereby provided that the provisions of Sub-section (3) shall not apply 
to the woman who was compelled to undergo such diagnostic techniques or such selection.

6.  The petitioner has challenged the aforesaid orders of the Medical Council on the following grounds:

(a)  that, completely without prejudice to the grounds (b) to (d) below, the removal of the name of the 
petitioner	from	the	State	Medical	Register	for	a	period	of	five	years	following	his	conviction	for	an	
offence or offences allegedly committed on 9-7-2002 is squarely hit by the inviolable constitutional 
prohibition against retrospective or ex post facto action imposed by Article 20(1) of the Constitution. 
It is submitted that while removing the petitioner’s name from the State Medical Register for a period 
of	five	years,	the	Medical	Council	has	purported	to	act	under	Section	23(2)	of	the	PNDT	Act,	1994	as	
amended	by	the	PNDT	Amendment	Act,	2002	(Act	No.	14	of	2003)	notified	w.e.f.	14-2-2003.	Prior	to	
such amendment, Section 23(2) reads as under:

 The name of the registered medical practitioner who has been convicted by the Court under Sub-
section (1) shall be reported by the Appropriate Authority to the respective State Medical Council for 
taking necessary action including the removal of his name from the register of the Council for a period 
of	two	years	for	the	first	offence	and	permanently	for	the	subsequent	offence.

	 Following	the	PNDT	Amendment	Act,	2002	notified	w.e.f.	14-2-2003,	the	period	of	two	years	for	the	
first	offence	has	been	enhanced	to	five	years.	It	is	submitted	that	even	if	for	the	sake	of	arguments	it	
is presumed that all other conditions for the applicability of Section 23(2) of the PNDT Act, 1994 to 
the	petitioner	are	satisfied,	the	infliction	of	the	enhanced	penalty	of	removal	for	five	years	instead	of	
two on the petitioner by purporting to apply the amended provisions of Section 23(2) of the PNDT 
Act	(notified	w.e.f.	14-2-2003)	in	respect	of	an	offence	or	offences	allegedly	committed	on	9-7-2002	is	
clearly illegal and directly hit by the prohibition under Article 20(1) of the Constitution.

(b)  Though the petitioner has been convicted for violation of certain provisions of the PNDT Act, 1994 and 
the Rules made there under and he could have been punished with imprisonment for a term which may 
extend	to	three	years	and	with	fine	which	may	extend	to	ten	thousand	rupees,	but	the	Chief	Judicial	
Magistrate instead of awarding the sentence, released the petitioner on probation under Section 12 
of the Probation of Offenders Act. It is argued that it is settled law (ever since the judgment of the 
Apex	Court	in	Divisional	Personnel	Officer,	Southern	Railway	v.	T.R.	Challappan	,	which	continues	
to	hold	the	field	on	this	point	despite	being	overrules	on	another	point	in	Tulsi	Ram	Patel’s	case),	that	
release on probation in lieu of sentence does not erase the stigma of conviction, or does not absolve 
a Government servant/employee of his liability to departmental punishment for misconduct, but such 
punishment	shall	not	suffer	a	disqualification,	if	any,	attaching	to	a	conviction	of	an	offence	under	such	
law in view of Section 12 of the Probation of Offenders Act. Equally, it is settled law that Section 12 
does	apply	to	a	disqualification	automatically	attaching	to	a	conviction	and	provided	by	that	very	law	
which prescribes the offence and punishment there for. It is argued that this is precisely the situation in 
the case of the petitioner. The removal of his name from the State Medical Register on his conviction 
under	Section	23(2)	of	the	PNDT	Act,	1994	is	directly	and	automatically	flowing	from	his	conviction	
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under the same provisions i.e. Section 23(1) of the PNDT Act, 1994. Therefore, it is argued that the 
respondent-Medical Council has acted illegally and without jurisdiction while ordering removal of the 
petitioner’s name from the State Medical Register on the ground of his conviction under the PNDT Act 
which is grossly in violation of Section 12 of the Probation of Offenders Act, which reads as under:

12.		 Removal	of	disqualification	attaching	to

 conviction.--Notwithstanding anything contained in any other law. a person found guilty of an offence 
and	dealt	with	under	the	provisions	of	Section	3	or	Section	4	shall	not	suffer	disqualification,	if	any,	
attaching to a conviction of an offence under such law:

 Provided that nothing in this section shall apply to a person who, after his release under Section, is 
subsequently sentenced for the original offence.

 In this context, it is further argued that while both the Probation of Offenders Act and the PNDT Act, 
1994 are Central laws, there is no provision in the PNDT Act which ousts or excludes the applicability 
of the Probation of Offenders Act or any provision thereof; and secondly no general non obstante 
clause under the PNDT Act with reference to any other law. On the other hand, not only Section 12 of 
the Probation of Offenders Act but both Sections 3 and 4 thereof as well (both of which are referred 
to in Section 12) contain a general non obstante clause with reference to any other law. In support of 
his contention, learned Counsel for the petitioner has relied upon the decision of the Supreme Court in 
Hart Chander v. Director of School Education, , whereby

 while upholding the dismissal from service of the appellant, convicted under Section 408 of the I.P.C. 
but released on probation, the Supreme Court has held as under:

7.		 In	our	view,	Section	12	of	the	Probation	of	Offenders	Act	would	apply	only	in	respect	of	a	disqualification	
that goes with a conviction under the law which provides for the offence and its punishment. That is the plain 
meaning of the words

	 “disqualification,	if	any,	attaching	to	a	conviction	of	an	offence	under	such	law”	therein.	Where	the	law	that	
provides	for	an	offence	and	its	punishment	also	stipulates	a	disqualification,	a	person	convicted	of	the	offence	
but	released	on	probation	does	not,	by	reason	of	Section	12,	suffer	the	disqualification.

	 Thus,	 it	 is	argued	 that	 the	disqualification	contemplated	by	Section	12	of	 the	Probation	of	Offenders	Act	
is	something	attached	to	 the	conviction	which	is	flowing	automatically	from	the	conviction	or	which	is	a	
consequence or result of the conviction. In that situation, if a person is released on probation under Sections 
3 and 4 of the Probation of offenders Act in lieu of the sentence for the said conviction, then he shall not 
suffer	 disqualification	 notwithstanding	 anything	 contained	 in	 any	 other	 law	 attaching	 to	 a	 conviction	 for	
the said offence. Learned Counsel for the petitioner argued that the removal of the doctor’s name from the 
State Medical Register is a necessary and automatic consequence of his conviction under the PNDT Act as 
is apparent from a bare perusal of Section 23(2) of the said Act. The removal of the petitioner’s name from 
the Medical Register is solely based upon his conviction under Section 23(1), and not on any conduct or 
misconduct of the petitioner. In view of the law so clearly and comprehensively laid down by the Apex Court 
as cited hereinabove, the removal of the name of the petitioner from the Medical Register is nothing but a 
disqualification	hit	by	Section	12	of	the	Probation	of	Offenders	Act.

(c)  Thirdly, it is argued that entirely without prejudice to ground (b) above, the expression "conviction" in 
Section	23(2)	of	the	PNDT	Act	necessarily	means	and	implies	a	conviction	that	is	final	and	conclusive	
and not a conviction that is being impeached or still liable to be impeached by way of appeal or 
revision or other mode known to law. While referring to the decision of the Supreme Court in Dalip 
Kumar Sharma and Ors. v. State of Madhya Pradesh , learrted counsel for the petitioner argued that a 
conviction that is defeasible or capable of being, or liable to be voided, annulled or undone by way of 
appeal or revision or other judicial process known to law, is clearly and wholly outside the purview 
of the said expression. Thus, the Medical Council acquires no jurisdiction to remove the name of the 
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medical practitioner from the Medical Register of the State Medical Council under Section 23(2) of 
the	PNDT	Act,	1994	until	the	conviction	under	the	PNDT	Act	becomes	final	and	conclusive	whose	
judgment	has	already	been	impeached	by	the	petitioner	by	filing	an	appeal	which	is	still	pending	for	
consideration in the Court. Hence, the removal of the name of the petitioner from the Medical Register 
is illegal and void.

(d)  That the State Medical Council acquires jurisdiction to act under Section 23(2) of the PNDT Act only 
if and when a medical practitioner registered with the Medical Council is convicted by a criminal 
Court under Section 23(1) of the Act or, alternatively under Sub-section (3) of Section 22 or Section 
25 thereof. Unless and until the medical practitioner concerned is convicted under Sub-sections (1) 
of Section 23, Sub-section (3) of Section 22 or Section 25, no question of the Council acquiring 
jurisdiction to act against the medical practitioner under Sub-section (2) of Section 23 arises. Chapter 
VII of the Act comprising Sections 22 to 28 and titled “Offences and Penalties” deals exclusively 
with offences, conviction and punishment there for under the Act. No other part or provision of the 
Act provides for offences and conviction or punishment there for. The only offences under the Act are 
those prescribed in Sub-section (3) of Section 22, Sub-section (1) and (3) of Section 23 and Section 25. 
Conviction for any or more of such offences is an indispensable sine qua non for action by the State 
Medical Council under Sub-section (2) of Section 23. In absence of such conviction, any action by the 
State Medical Council purporting to act under Section 23(2) would be wholly and indubitably coram 
non judice, without jurisdiction and a nullity for that reason.

 Since the petitioner was neither prosecuted nor charged nor convicted for any of the aforesaid offences 
under the Act, there being no other offence created or prescribed under the PNDT Act, the order dated 
7-11-2005 passed by the Medical Council is a complete nullity in law. The provisions of Section 5 and 
Rules 9 and 10 (under which alone the petitioner was convicted by the trial Court) do not constitute 
offences in themselves, apart from and independently of Section 23(1) of the PNDT Act.

7.  Learned Counsel for the petitioner submitted that in case the contention of the petitioner raised in 
ground (a) is accepted and it is held that the name of the petitioner cannot be removed from the State 
Medical Register for a period of more than two years, as the date of occurrence was 9 7-2002, in view 
of the provisions of Section 23(2) of the PNDT Act, 1994 existing prior to the amendment made by Act 
No. 14 of 2003, I.e. w.e.f. 14-2-2003, then this Court need not (o con sider and decide the contentions 
raised in grounds (b) to (d), referred to above, as the petitioner has already undergone two years 
penalty.

8.  On the other hand, Shri B.S. Walia, learned Counsel for the Medical Council argued that the protection 
provided under Article 20(1) of the Constitution of India would not be available to the petitioner. According 
to him, the said protection is available only in respect of the criminal offences punishable under Section 23(1) 
of the PNDT Act, 1994 which provides for punishment by way of imprisonment for a term which may extend 
to	three	years	and	with	fine	which	may	extend	to	ten	thousand	rupees	etc.	Learned	Counsel	further	argued	
that by the Amending Act no change has been made in Sub-section 23(1) of the PNDT Act nor the petitioner 
has been imprisoned for his conviction as he was released on probation. He submits that the penalty provided 
under Sub-section (2) of Section 23 of the said Act is not the punishment for conviction as contemplated under 
Article 20(1) of the Constitution of India. Therefore, he submits that the amended provisions of Section 23(2) 
of the PNDT Act which provide for enhancement of period of removal of the name of a medical practitioner 
from	the	Medical	Register	for	a	period	of	five	years	for	the	first	offence	and	permanently	for	the	subsequent	
offence is the ensuing civil consequences in distinction to the penal consequences for the conviction under 
Section 23(1) of the said Act. Therefore, if by the amendment the period of removal has been extended from 
two	years	to	five	years,	it	makes	no	difference	and	the	name	of	the	petitioner	has	been	rightly	removed	from	
the	Medical	Register	for	a	period	of	five	years	on	the	basis	of	the	provisions	which	were	existing	on	the	date	
of decision. In support of his contention, learned Counsel for respondent Council has relied upon the decision 
of the Supreme Court in Hathising Manufacturing Co. Ltd. Ahmedabad and Anr. v. Union of India and Anr.
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Besides this contention, learned Counsel for the respondent has also controverted the other arguments raised 
by the learned Counsel for the petitioner.

9.  After considering the arguments raised by the learned Counsel for the parties and going through the relevant 
provisions of the PNDT Act and the Rules made there under, and Article 20(1) of the Constitution of India as 
also considering the judgments referred during the course of arguments and other relevant judgments, we are 
of the opinion that the removal of the name of the petitioner from the State Medical Register for a period of 
five	years	following	his	conviction	for	the	offences	under	the	PNDT	Act	allegedly	committed	by	him	on	9-7-
2002, is illegal and unconstitutional and the same is squarely hit by the inviolable constitutional prohibition 
against retrospective or ex post facto action imposed by Article 20(1) of the Constitution or India.

10.  Undisputedly, the alleged offence under the PNDT Act and Rules made thereunder was committed on 9-7-
2002 for which the petitioner has been convicted under Section 23(1) and released on probation vide judgment 
dated	September	24,	2004,	and	subsequently	a	penalty	for	removal	of	his	name	for	a	period	of	five	years	from	
the Medical Register has been imposed under Section 23(2) of the PNDT Act vide order dated 7-11-2005. It 
is also not disputed that at the time of commission of the alleged offence, the unamended Section 23(2) of the 
PNDT Act provides that the name of the registered medical practitioner who has been convicted by the Court 
under	Sub-section	(1),	could	be	removed	by	the	State	Medical	Council	for	a	period	of	two	years	for	the	first	
offence and permanently for the subsequent offence. The said provision was amended by PNDT Amendment 
Act,	2002	(Act	No.	14	of	2003)	notified	w.e.f.	14-2-2003.	The	amended	provisions	have	enhanced	the	period	
of	penalty	for	removal	of	the	name	of	a	medical	practitioner	from	two	years	to	five	years	w.e.f.	14-2-2003.	
Undisputedly, the said amendment was prospective and not retrospective.

11.  In view of these facts, it is to be determined whether removal of the name of the petitioner from the State 
Medical	Register	 for	a	period	of	five	years	by	 the	Medical	Council	 is	 in	violation	of	Article	20(1)	of	 the	
Constitution of India which provides as under:

20.  Protection In respect of conviction for offences,--(1) No person shall be convicted of any offence 
except for violation of a law In force at the time of the commission of the act charged as an offence, 
nor	be	subjected	to	a	penalty	greater	than	that	which	might	have	been	inflicted	under	the	law	in	force	
at the time of the commission of the offence.

12.  The argument of the learned Counsel for the petitioner is that Section 23 of the PNDT Act, 1994 provides 
for the offences and the penalties under the said Act, This Section imposes two types of penalties for the 
contravention of any provisions of the PNDT Act and the Rules made thereunder, Sub-section (1) of Section 
21 of the said Act provides that If a registered medical practitioner contravenes any provisions of the Act or 
Rules made thereunder, he shall be punishable with imprisonment for a term which may extend to three years 
and	with	fine	which	may	extend	to	ten	thousand	rupees,	and	Sub-section	(2)	further	provides	that	the	name	
of the registered medical practitioner shall be reported by the Appropriate Authority to the State Medical 
Council	on	conviction	for	removal	of	his	name	from	the	Medical	Register	of	the	Council	for	a	period	of	five	
years	for	the	first	offence	and	permanently	for	the	subsequent	offence.	Learned	Counsel	submitted	that	the	
removal of the name of the medical practitioner from the Register of the Medical Council on his conviction 
under the PNDT Act is also a penalty which attracts the rigour of Article 20 of the Constitution of India.

13.  On the other hand, it is the contention of the learned Counsel for the respondent-Council that the removal of 
the name of the medical practitioner on his conviction under Section 23(2) of the PNDT Act and the Rules 
made thereunder is not a punishment or penalty but it is a civil consequence which a medical practitioner 
would suffer on his conviction under the Act. Therefore, the protection of Article 20(1) of the Constitution 
of	 India	will	not	be	available	 to	 the	petitioner	and	 removal	of	his	name	for	a	period	of	five	years	on	his	
conviction under the Act on the basis of the amended provisions is absolutely legal and valid.

14.  The aforesaid contention of the learned Counsel for the respondent-Council cannot be accepted. In our 
opinion, the removal of the name of the medical practitioner under Section 23 (2) of PNDT Act following his 
conviction for the offences under the said Act and the Rules made thereunder for a particular period is also 
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a penalty provided under the said Act, If various provisions of the PNDT Act are examined, it appears that 
Chapter VII of the Act deals with offences and penalties under the PNDT Act. The whole of Section 23 is a 
penal provision, attracting the rigour of Article 20 of the Constitution as is apparent from the title of Section 
23 itself i.e. Offences and Penalties.

15.  It is well settled that the law which imposes additional punishment to that prescribed when a criminal act was 
committed is ex post facto and a change in law that alters a substantial right can be ex post facto even if the 
statute takes a seemingly procedural form. It is the duty of the Court to interpret the penal laws in a manner 
that they do not have ex-post-facto operation. The provision contained in Article 20 of the Constitution also 
recognises principles laid down under Article 11(2) of the Declaration of Human Rights of the United Nations 
and Article 7 of the Convention for the Protection of Human Rights and Fundamental Freedoms, which lay 
down as under:

11 (2) No one shall be held guilty of any penal offence on account of any act or omission which did not 
constitute a penal offence, under national or international law, at the time when it was committed. Nor 
shall a heavier penalty be Imposed than the one that was applicable at the time the penal offence was 
committed.

7(1)  No one shall be held guilty of any criminal offence on account of any act or omission which did not 
constitute a criminal offence under national or international law at the time when it was committed, 
nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence 
was committed.

(2)  This article shall not prejudice the trial and punishment of any person for any act or omission which, 
at the time when it was committed, was criminal according to the general principles of law recognised 
by civilised nations.

16.  The Supreme Court in People’s Union for Civil Liberties v. Union of India has recognised the principle that 
in view of the fact that India is a member of the United Nations Organisation and is also a signatory to the 
aforesaid conventions, it is almost an accepted proposition of law that rules of customary international law 
shall be deemed to be incorporated in the domestic law. It is also well settled that Article 20 of the Constitution 
is the most precious fundamental right which relates to the personal liberty of a person which should be given 
liberal interpretation. Under Clause (1) of Article 20 of the Constitution, the protection available is not only 
against conviction for an act or omission which was not an offence under the law in force when the same 
was	committed,	it	is	also	against	infliction	of	a	greater	penalty	than	what	was	provided	under	the	law	in	force	
when the offence was committed. Recently a question came up for consideration before the Supreme Court in 
Transmission Corporation of A.P. v. Ch. Prabhakar and Ors. , whether the constitutional guarantee enshrined 
in	Article	20(1)	was	confined	only	to	prohibition	against	conviction	for	any	offence	except	for	violation	of	
law in force at the time of the commission of the act charged as an offence and subjection to a penalty greater 
than	that	which	might	have	been	inflicted	under	the	law	in	force	at	 the	time	of	commission	of	offence	or	
it also prohibited legislation which aggravated the degree of crime or made it possible for the accused to 
receive greater punishment even though It was also possible for him to receive the same punishment under 
the new law as could have been Imposed under the prior law or deprived the accused of any substantial right 
or Immunity possessed at the time of the commission of the offence charged, is a moot point to be debated. 
The said question of law has been referred to the larger Bench for consideration.

17.		 As	 far	 as	 it	 is	 undisputed	 that	 there	 is	 no	 conflict	 to	 the	proposition	 that	Clause	 (1)	 of	Article	 20	of	 the	
Constitution	prohibits	 Imposition	of	greater	penalty	 for	 a	prohibited	act	which	might	have	been	 inflicted	
under the law in force at the time of commission of offence. In the present case, Section 23 of the PNDT Act 
provides for the penalties and offences committed under the Act. Sub-section (1) of Section 23 of the said 
Act provides that whosoever contravenes any of the provisions of this Act and the Rules made thereunder 
shall	be	punishable	with	imprisonment	for	a	term	which	may	extend	to	three	years	and	with	fine	which	may	
extend to ten thousand rupees. Sub-section (2) of the said Section provides that the name of the registered 
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medical practitioner shall be reported by the Appropriate Authority to the State Medical Council concerned 
for	removal	of	his	name	from	the	Register	of	the	Council	for	a	period	of	five	years	for	the	first	offence	and	
permanently for the subsequent offence. In our opinion, the removal of the name of a medical practitioner 
from	the	Register	of	the	Medical	Council	for	a	period	of	five	years	(before	the	amendment	of	two	years)	
on	his	first	conviction	is	in	the	nature	of	penalty	imposed	on	him,	due	to	his	conviction	under	the	Act.	Sub-
section (2) of Section 23 does not give any discretion to the medical authorities. Once the factum regarding 
his conviction is reported to the Medical Council, the removal of the name of the medical practitioner from 
the	Register	of	the	Medical	Council	for	five	years	(or	for	two	years	before	Amendment)	is	mandatory.	There	is	
no discretion with the authorities to impose the penalty for a lesser period. Therefore, the removal of his name 
from the State Medical Register on his conviction under the PNDT Act, 1994 is directly and automatically 
flowing	from	his	conviction	under	the	same	provisions	i.e.	Section	23(2)	of	the	PNDT	Act,	because	under	the	
said Sub-section the word “shall” has been used and not the word “may”. In our opinion, it can be said that 
the provisions of Sub-sections (2) and (3) of Section 23 are not penal provisions, but are provisions which 
provide for civil consequences. Since both the sub-sections are part and parcel which provide penalty for the 
alleged offence, in our opinion, the whole of Section 23 of the PNDT Act is a penal provision which attracts 
the rigour of Article 20 of the Constitution of India.

18.  From the reading of Article 20(1) of the Constitution of India, it is clear that in the said Article the word 
“penalty” has been used and not the “sentence/imprisonment”. Merely because Sub-section (1) of Section 
23 of the PNDT Act deals with sentence/imprisonment to be imposed and Sub-section (2) of the said Section 
deals with the removal of the name of a medical practitioner from the State Medical Register on his conviction, 
does not make any difference. In both the situations, a penalty is provided which is to be imposed upon a 
person who has been convicted for the offences under the said Act. For an offence, there can be two penalties, 
one in the shape of imprisonment and the other in a different shape which in the present case is the removal 
of the name of a medical practitioner from the State Medical Register on his conviction. In our opinion, both 
the penalties are subjected to rigour of Article 20 of the Constitution. Therefore, the name of the petitioner 
could not have been removed from the State Medical Register as a penalty on his conviction under Section 
23(2) of the PNDT Act for more than the period which was prescribed in the statute at the time of the alleged 
commission of the offence.

19.  In our opinion, the judgment cited by the learned Counsel for the respondent-Council in Hathising 
Manufacturing Co. Ltd. Ahmedabad’s case AIR 1960 SC 923 (supra) in support of his contention that the 
removal of the name of a medical practitioner from the State Medical Register on his conviction under 
the	PNDT	Act	is	not	a	punishment	or	a	penalty,	but	is	only	a	civil	consequence	which	has	flown	from	his	
conviction, is not applicable in the facts and circumstances of the present case. In that judgment, the insertion 
of Section 25-FFF of the Industrial Disputes Act by an amendment was challenged on the ground that it also 
violates Article 20(1) of the Constitution of India. In that case, it was held that the law which creates a civil 
liability in respect of a transaction which has taken place before the date on which the Act was enacted, does 
not violate the mandate of the said Article. The Supreme Court came to the conclusion that the said Section 
imposes civil liability to pay compensation for closure prior to the Act and non-compliance was not made 
an offence, therefore, the same does not attract Article 20(1) of the Constitution. In this regard, following 
observation has been made:

 It is true that the Amending Act which has introduced Section 25-FFF was passed in June 1957, and liability 
to pay compensation arises in respect of all undertakings closed on or after November 28, 1956. But, if 
liability to pay compensation is not a condition precedent to closure, by failing to discharge the liability to 
pay compensation and wages in lieu of notice, the employer does not contravene Section 25-FFF (1). If the 
statute	fixes	criminal	liability	for	contravention	of	the	prohibition	or	the	command	which	is	made	applicable	
to transactions which have taken place before the date of its enactment the protection of Article 20(1) may be 
attracted. But Section 25-FFF (1) imposes neither a prohibition nor a command. Undoubtedly for failure to 
discharge liability to pay compensation, a person may be imprisoned, under the statute providing for recovery 
of the amount e.g. the Bombay Land Revenue Code, but failure to discharge a civil liability is not, unless 
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the statute expressly so provides, an offence. The protection of Article 20(1) avails only against punishment 
for an act which is treated as an offence, which when done was not an offence. It is therefore not attracted to 
Section 25FFF.

20.  In our opinion, the aforesaid observations are not applicable in the present case. It has been clearly observed 
that	If	the	statute	fixes	criminal	liability	for	contravention	of	the	prohibition	or	the	command	which	is	made	
applicable to transactions which have taken place before the date of Its enactment, the protection of Article 
20(1) of the Constitution may be attracted, but Section 25-FFF (1) neither Imposes a prohibition nor a 
command. In the instant ease Sub-section (2) of Section 23 of the PNDT Act clearly Imposes a penalty of 
removal of the name of a medical practitioner from the State Medical Register in case he is convicted for 
violating the provisions of the PNDT Act. Therefore, it attracts the rigour of Article 20(1) of the Constitution 
of India. Since we have decided the ground (a) in favour of the petitioner, therefore, in view of the stand taken 
by the learned Counsel for the petitioner, we are not deciding the other contentions raised by him.

21.  In view of the aforesaid discussion, this petition is partly allowed and the impugned order dated 7-11-2005 
and	the	subsequent	order	passed	by	the	Medical	Council	is	modified	and	penalty	of	removal	of	the	name	of	
the	petitioner	from	the	State	Medical	Registrar	is	reduced	to	two	years	from	five	years.

***

IN tHE CoURt oF SHRI JAGJIt SINGH, HCS,

SUB DIVISIoNAL JUDICIAL MAGIStRAtE: PALWAL:

DIStRICt – FARIDABAD, HARYANA.

CASE No. RBt – 298/2 oF 2001
DAtE oF INStt: 5.11.2001/20.7.2004

DAtE oF DECISIoN: 28.3.2006

State through District Appropriate Authority cum Civil Surgeon, Faridabad.

Versus

1. DDr. Anil Sabhani, Prop. M/s. Dr. Anil’s Ultra Sound Opp G.H. Palwal, Faridabad,

2. Sh. Kartar Singh Son of Sh. Lakhi Singh, Technician M/s. Dr. Anil Ultrasound, Opp G.H. Palwal, 
Faridabad, Resident of V.P.O. Maheshpur, District Faridabad.

3. M/s. Dr. Anil Ultrasound, Opp. G.H. Palwal, Faridabad (H) through Dr. Anil Sabhani

COMPLAINT UNDER PRE NATAL DIAGNOSTIC 

TECHNIQUE (REGULATION AND PREVENTION OF 

MISUSE) ACT. 1994 AND RULES, 1996.

Present :  A.P.P. for the State  / Complaint.

Both accused on bail with Sh. R.A. Gupta, Advocate.

 5 (2)
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CASE SUMMARY

The PCPNDT Act is a recent piece of legislation. Further, as observed by the Apex Court and 
various High Courts, there has been total in-action, apathy and lack of interest on the part of the 
Government in implementing the provisions of the Act. Hence, there are very few cases registered 
for violating the provisions of the Act.  Out of these also, very few have reached a logical conclusion, 
even at the trial stage.   

The below mentioned case is one of the first of its kind of cases in which conviction for violation 
of various provisions and the rules under the Act was recorded and it was followed by a deterrent 
punishment.

This case was registered on the complaint of the District Appropriate Authority cum Civil Surgeon 
Faridabad as on the basis of three decoy patients sent to the ultrasound centre of the accused, it 
was established that accused No. 1 and 2 were indulging in the illegal act of sex determination and 
violating the provisions of the Act and the Rules framed thereunder.  Hence with the help of the Task 
Force and three pregnant women acting as decoy patients by name, Mrs. Santosh, Mrs. Raveeta 
and Mrs. Madhu, a sting operation was conducted at the ultrasound centre and accused No. 1 and 2 
were nabbed red handed while performing ultrasonography on a pregnant women and disclosing the 
sex of the foetus.  The marked currency notes and the record of ultrasonography test were seized 
from their possession.  Both the accused had admitted in their handwriting that they had charged 
Rs. 300/- plus Rs. 1200/- for sex determination of Mrs. Madhu and had only made entry of Rs. 300/-.  
They had further admitted in writing about not issuance of any receipt of cash to the patient - Mrs. 
Madhu and of accepting the money for conveying sex of fhe foetus to her.   Both the accused were 
therefore taken into custody and charged for contravening provisions of Section 6 (a) and 6 (b) of 
the Act. When a sting operation was conducted at their clinic it was found that the accused were 
conducting PNDT procedures in violation of Section 5 (1) and 5 (2) of the Act and using ultrasound 
for revealing sex of the unborn foetus in violation of Section 4 (1) (2) (3) of the Act and also failing to 
maintain proper records of the ultrasound centre and contravening the provisions of Section 29 r/w 
Rule 9 and Form-F under PNDT Act Rules and all the offences punishable u/s 23 of the Act. 

As both the accused pleaded not guilty, prosecution examined 9 witnesses and proved the 
incident of sending decoy patients for examination and of conducting the raid by the Task Force.  
Prosecution also relied upon various documentary evidences.  In defense, accused examined 3 
witnesses namely, decoy patients Mrs. Madhu, Mrs. Santosh and Santosh's husband Mr. Sohan 
Pal.  All of them disowned the statements recorded by the Appropriate Authority and denied the 
occurrence of any such incident. Several contentions were raised by the accused to challenge the 
prosecution case, which were dealt with by the court one by one and with sound reasoning they were 
rejected. The Court found both the accused guilty for commission of all the offences alleged against 
them and sentenced them to undergo S. I. for 2 years and to pay fine of Rs. 5000/- each, in default 
to suffer further S. I. for 3 months.

There are several plus points of the judgment which must be acknowledged and appreciated. 

In the entire judgment the Court has consciously placed emphasis upon the Object and Reasons 
of the Act, the circumstances under which it was brought into existence and expressed concern for 
the continuously  declining sex ratio due to the rampant misuse of scientific diagnostic techniques.   
What was more important was that the Court did not stop merely at expressing its concern but also 
handled the case in a very pragmatic and sensitive manner while appreciating evidence. In the end 
the Court by condemning the acts of the accused imposed deterrent punishment on the accused so 
that no one indulges in such a heinous crime.  
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While appreciating the evidence on record the Court has, being aware of the different and typical 
nature of the case ignored minor contradictions pointed out by defence counsel in the statements of 
witnesses. The defence tried to cash in on the fact that there were inconsistencies in the evidence 
of prosecution witnesses with respect to the presence of Appropriate Authority along with the  team 
conducting the sting ooperation. The Court held that the said fact was not of much importance as 
Appropriate Authority was not the sole witness on which the case is based and hence it does not 
affect the merits of the case.

The court also rejected the defence argument about absence of any written complaint against 
accused, by observing that when there were several oral complaints against the accused of violating 
the provisions of the Act,  Appropriate Authority was not required to wait for written complaint and 
then to take action; on the contrary Appropriate Authority was bound, competent and was correct in  
investigating the oral complaints also.(Para 24-b)

The Court then placed reliance on the statements of the accused recorded by Appropriate 
Authority at the time of the sting operation.  As per defence counsel, Appropriate Authority had 
no right to obtain such statements and the said statements being confessional in nature, cannot 
be used against the accused. However observing that these statements are in the handwriting of 
accused and were contemporaneous and corroborative piece of circumstantial evidence, the Court 
relied upon them to prove the guilt of accused.  

The Court rejected defence argument about non joining of independent witnesses from the 
place at which the sting operation was conducted, by holding that it was not very material in the 
present case as the team had earlier taken precaution of including in its team  Dr. Mini Vora who was 
not a doctor working for Government, but in fact a private doctor and was the Secretary of the Indian 
Medical Association, Faridabad.(Para 24-b)

The Court also appreciated the efforts taken by the prosecution team in bringing the accused 
to the book although the case was first of its kind, registered way back in 2001, and the Appropriate 
Authority had never played the role of an investigating agency like police. Even then they had 
completed the investigation to the best of their knowledge and capability.

At the same time the court has also brought to notice that, Appropriate Authority and his team, 
who had done a lot of hard work in preparation and subsequent sting at the clinic of the accused, 
did not show the same zeal at the time of conducting the trial.  One of the reasons for the court to 
make such an observation was that no necessary steps were taken by the prosecution to prove the 
evidence of conversation between the accused, Mrs. Madhu, the witness and doctor Keval kumar 
inside the clinic which was recorded on a tape though it was an important piece of evidence and would 
have added weightage to the prosecution case.  Secondly, though the witness list of prosecution was 
of 18 witnesses, prosecution was able to examine only 9 witnesses despite sufficient opportunity 
being granted by the court and despite the fact that the presence of some more witnesses would 
have further helped the prosecution. (Para 24-C)

The best part of the judgment is the appreciation of the evidence of 3 defence witnesses, who 
were initially the witnesses for prosecution but at the time of trial, were examined by the accused 
as their witnesses.  This appreciation of evidence was done in a proper and sensitive manner..  The 
Court understood and put on record the circumstances under which these  three witnesses came to 
depose in favour of the defence instead of prosecution.  The evidence of the two defence witnesses 
namely, Mrs. Santosh and Mrs. Madhu was very vital for prosecution as they were decoy patients 
and were also present at the time of the sting operation, however in evidence they denied everything 
and stated that they were induced by the task force members to accompany them and to raise false 
alarm. Their becoming hostile was fatal to the prosecution case. However only because of proper 
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appreciation of their  evidence, prosecution could get over this obstacle in reaching to conviction of 
the accused who had made every effort to escape from the clutches of law, even to the extent of 
winning over crucial prosecution witnesses. (Para 24-C)

The Court has in this respect brought to the notice of the prosecution the need to take care of 
such witnesses who by going against all odds tried to help prosecution with its case but then they 
were not cared for by the prosecution and hence became easy prey for the accused to use them as 
their witnesses instead of the witnesses of the task force members. 

In a nutshell, this judgment excels in all respects and is a major victory for prosecution.  It 
shows that if there is genuine interest and hard work, accompanied with sincere efforts, the laudable 
Object of the Act can be achieved with success.

JUDGMENt

1.		 The	present	case	was	initially	filed	as	a	complaint	by	the	District	Appropriate	Authority	cum-	Civil		Surgeon,	
Faridabad against accused on the grounds that the complainant has been appointed as the ‘Appropriate 
Authority’ under 17 (2) of the Pre Natal Diagnostic Technique (Regulation and Prevention of Misuse) Act, 
1994	(hereinafter	referred	as	‘PNDT	Act’)	vide	Haryana	Govt.	Gazette	Notification	No:1/19/88	2	HB	II	97	
dated 18.09.1997 for the district and is presently posted as Civil Surgeon District Faridabad, that M/s. Dr. 
Anil Ultrasound Centre, sutuated Opp. G.H. Palwal, Faridabad is a registered genetic clinic underSection 
3 of the Pre Natal Diagnostic Techniques Act 1994 and Rule 1996 having  registration No. 12 granted on 
9.8.2001.

2.   It was further submitted that on 11.10.01 the complainant directed Dr. C.Paul, SMO, Incharge G.H. Ballabgrah 
cum Team Incharge PNDT to conduct raid along with PNDT team members Dr. Rekha Mishra and Dr. Kewal 
Kumar visited Palwal on  2.10.2001 with decoy ptient Mrs. Santosh and her husband Sohal Pal and Dr. Anil 
conveyed to her about female foetus after performing ultrasonography and charged Rs.1350/-.  Again the 
team visited him on 5.10.2001 with a new patient Raveeta wife of Shiv Kumar, who was told about breach 
foetus by Dr. Anil.  Again Dr. C. Paul and Dr. Rekha visited Palwal on 8.10.2001 along with patient Raveeta 
for her foetus’s sex determination and Dr. Anil  Sabhani after performing ultrasound told her about male 
foetus and charged Rs. 1200/-.  On 1.10.2001 Hemwati wife of Narender also visited Dr. Anil Sabhani and got 
ultrasound of her foetus without any referral slip and consent letter of the patient.  The three pregnant women 
were	identified	by	Dr.	C.	Paul,	who	got	ready	voluntarily	to	pose	as	decoy	patients	and	extend	all	possible	
help to the complainant’s team and agreed to work on humanitarian grounds keeping in view the decreasing 
sex ratio in the country particularly in Haryana.

3.  Since from the visits of the above persons, it was established that Dr. Anil Sabhani had indulged in illegal 
unethical and unsocial act of determination of sex of foetus of pregnant women with ulterior motive and was 
violating the provisions of PNDT Act.  It was decided that a Task force be prepared to nab the accused while 
doing ultrasonography on pregnant woman and catch him red handed.  In pursuance to this on 11.10.2001 the 
complainant visited Palwal along with three decoy volunteer patients and their attendants along with the team 
members and Dr. Mini Vohra, Sh. Bijender Ahlawat and Sh. Sanjay with Video Camera.  Dr. C. Paul sent one 
of his team MEMBER Dr. Kewal Kumar with decoy patient Mrs. Madhu and  Dr. Kewal Kumar posed as 
her attendant and they went to Dr.Anil Ultrasound Centre for getting her foetus’s sex determination.  Dr. C. 
Paul	put	his	signatures	on	three	currency	notes	of	five	hundred	denomination	each	and	three	currency	notes	
of one hundred denomination each in the presence of the members of the inspection team and these currency 
notes were given to Dr. Kewal Kumar for use at the Ultrasound center.  Dr. Kewal Kumar with a hidden tape 
recorder visited Dr. Anil’s ultrasound center with Mrs. Madhu while other members stayed out side waiting 
for signal from Dr. Kewal Kumar.  Dr. Kewal Kumar paid Rs.300/- to accused Kartar Singh as charges for 
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routine normal  ultrasound and in the presence of Dr.Kewal Kumar while Dr. Anil Sabhani performing routine 
ultrasound on Mrs. Madhu he asked her about her children and suggested her that he could also tell the sex 
of her foetus, if she makes an additional payment of Rs. 1200/- to him for this purpose.  The decoy patient 
Mrs. Madhu accepted  the suggestion of Dr. Anil stating that she already had two daughters. Rs.1200/- was 
paid by Dr. Kewal Kumar to accused Kartar Singh, who returned Rs.300/- to Dr. Kewal .  Dr. Anil Sabhani 
performed ultrasonography on Mrs. Madhu without any referral slip and without any written consent of the 
patient and conveyed to her the sex of foetus as female orally.  No. receipt for payment or any written report 
of sex determination was issued by the accused.  However, a routine ultrasound report card was prepared.

4.   After this on receiving information from Dr. Kewal Kumar, the entire team consisting of Dr. C.Paul, Dr.Mini 
Vohra, Dr. Rekha Mishra, Dr. Sneh Lata, Sh.G.L. Singhal, Sh. Praveen Arora, Biologist, Dr. Sanjeev  Bhagat, 
M.D. and Dr. B.S. Sharma, MO reached ultrasound center accompanied by video camera of Sanjay and 
Bijender Ahlawat press correspondent.  The team gave its introduction and directed Dr. Anil Sabhani to 
produce	 the	 record	 of	 ultrasonography	 and	 he	 produced	 some	files	 and	 registers,	which	were	 taken	 into	
custody.  Dr.Anil Sabhani admitted having conducted ultrasonography on Mrs. Madhu on 11.10.2001. On 
Hemwati on 1.10.2001, and on Raveeta on 5.10.2001, but the name of none of these patients were found 
in his ultrasound register.  Their names were however entered in a note book maintained by accused Kartar 
Singh meant for recording of miscellaneous ultrasound.   Both accused admitted in writing before the team 
that they had charged Rs.300/- plus Rs.1200/- for sex determination of Mrs. Madhu and had only made an 
entry for Rs.300/-.  Accused Dr. Anil Sabhani also could not produce any referral slip and consent letter 
for performing  ultrasonography on these patients.  Statement of Mrs. Madhu who was conveyed sex of 
here foetus as female by the accused was also recorded who deposed about giving signed currency notes of 
Rs.500/- and of Rs. 100/- to accused No. 2 and in the presence of the inspection team these currency notes 
were recovered from accused Kartar Singh, who also admitted in writing about having received this amount.  
Both  the accused  also admitted in writing about not issuing any written receipt of cash to the patient and 
Dr. Anil Sabhani agreed to have accepted the money from the patient and having conveyed sex of foetus to 
her.  Seized  currency notes were put in an envelop and were sealed and were signed and were signed by 
the members of the inspection team and by the accused.  The entire process of raid was recorded and the 
inspection report was prepared and the SMO, Incharge Ballabgarh cum Team Incharge of PNDT task force 
submitted his report dated 11.10.2001 to the complainant informing him about nabbing of Dr. Anil Sabhani 
red handed while performing ultrasonography on pregnant women disclosing the sex of the foetus.

5.  Vide letter of the complainant dated 12.10.2001 the registration granted to Dr. Anil Sabhani ultrasound 
center was suspended and Dr. Anil Sabhani vide letter dated 12.10.2001 was asked to produced record  of 
ultrasonography prior to 1.10.2001 for purpose of inspection which were not produced by him.  Complainant 
vide letter dated 15.10.2001 issued show cause notice to both the accused, but no reply was received from 
any	of	the	accused		till	filing	of	the	complaint	and	no	records	were	produced	by	the	accused.		On	perusal	of	
the records seized, it was observed that accused had performed ultrasonography on the basis of referral slips 
issued	by	persons	who	are	not	qualified	doctors	under	the	PNDT	Act	and	therefore,	not	authorized	to	issue	
or advise ultrasonography to the patients and it seemed that a nexus was operating between the accused and 
other	unqualified	doctors	and	persons	who	referred	patients	for	ultrasonography	to	his	clinic	for	some	ulterior	
motive.  It was further submitted that accused were engaged in sex determination of foetus at their ultrasound 
center and were not maintaining any record and records  maintained was incomplete and by not maintaining 
the record the ulterior motive of the accused became clear and thus when female ratio was decreasing in 
the country, the accused were indulging in serious crime despite being in the knowledge that it is immoral, 
unethical and amounts to an offence and thus the accused contravened the various provisions of the PNDT 
Act	and	Rules	1996	and	therefore,	the	present	complaint	was	filed	for	summoning	the	accused	and	punishing	
them.

6.			 On		filing	of	the	complaint,	vide	order	dated	12.02.2002,	the	court	ordered	the	summoning	of	the	accused	as	
the present complaint was made by a public servant in the discharge of his duty  and there was no necessity 
of recording evidence in terms of section 200 Cr. P.C. The  accused were summoned for offence punishable 
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under section 23 of the PNDT Act.

7.   Accused in pursuance of the summons and warrants appeared before the court and the complainant was asked 
to lead its pre charge evidence.

8.   In pre charge evidence, the complainants led their evidence and on the basis of the same charge against the 
accused for the commission  of offence, punishable under Section 23 of the PNDT Act was framed vide order 
dated 23.3.2005, to which they pleased not guilty and claimed trial.

9.   In its entire oral evidence, prosecution examined PW 1 Dr. B.S. Dahiya, Director General Health, PW 2 Dr. 
G. Paul, Deputy CMO, Faridabad, PW 3 Dr. Rekha, PW 4 Dr. Snehalata, PW 5 Dr. Kewal Kumar, PW 6 Dr. 
Parveen Kumar Arora, Biologist, PW 7 Dr. B.S. Sharma, PW 8 Dr. Mini Vohra, Pw 9 Girdhari Lal Singhal 
and in documentary evidence, the prosecution placed reliance upon the following documents :-

Ex. PW 1/A: Complaint 

Ex. PW 2/A: Inspection note;

Ex. PW 2/B: Form of inspection;

Ex. PW 2/C: Ultrasound report card;

Ex. PW 2/D: Register

Ex. PW 2/E: Sealed envelop; containing currency notes;

Ex. PW 2/F: Statement of Mrs. Santosh;

Ex. PW 2/G: Statement of Mrs. Madhu 

Ex. PW 2/H: Spot memo dated 8.10.2001

Ex. PW 2/I: Receipt of documents taken into custody;

Ex. PW 3/A: Spot Memo

Ex. PW 3/B: Written admission of sonography;

Ex. PW 2/A: Statement of Sohan Pal

Mark A:  envelope containing video cassette

Mark B:  envelope containing tape recorder cassette

Mark A:  Photocopy of list of patients;

Ex. PW 9/A: Receipt of documents taken into custody;

10.   The point of determination in this case was whether the prosecution has successfully proved that the accused in 
a raid conducted at their ultrasound center were found conducing sex determination of foetus and were found 
not explaining the side effect by not obtaining written consent and was communicating to the patients the 
sex of foetus by words and signs and used ultrasound center for conducting sex determination and conducted 
the same in violation of the provisions of the Act and also failed to maintain proper record of the ultrasound 
center and contravening the various provisions of the Act.

11.   To prove the point of determination PW1 complainant I stepped into the witness box and deposed about 
being	posted	as	Civil	Surgeon	and	Appropriate	Authority,	Faridabad	in	October,	2001	and	having	filed	the	
complaint Ex. PW. 1/A.  He also deposed that on 11.10.2001 he had authorized Dr. C. Paul along with other 
members to conduct a raid at the Sabhani Clinic Ultrasound Centre of accused Anil Sabhani, who is also a 
radilogist.		He	further	deposed	that	this	center	was	registered	under	the	PNDT	Act	without	any	office.		He	
further deposed that after the raid was conducted  the matter was reported to him on the basis of which, he 
filed	the	present	complaint.		
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 It was further deposed by the witness that during the investigation by the team, it was found that accused Dr. 
Anil Sabhani had conducted sex determination upon one Madhu  and had also disclosed the sex of the foetus 
being female in the womb and this was in utter violation of the PNDT Act and Rules and there was neither any 
consent not receipt given by the accused.    It was further deposed that prior to this raid earlier also accused 
Dr. Anil Sabhani conducted ultrasonography on one Santosh on 2.10.2001 and already there is fall of the 
male/female sex ratio due to illegal sex determination and followed by illegal abortions when the foetus is 
disclosed as female by the accused like persons.

 PW 2 deposed that on 11.10.2001 he was directed by the then Civil Surgeon, Faridabad to inspect and check 
the ultrasound center of the accused and he along with his team members and three decoy patients Mrs. 
Madhu, Mrs. Santosh and Mrs. Raveeta cam to Palwal.  The witness sent Dr. Kewal Kumar along with decoy 
patients as attendant of Madhu to ultrasound center of for ultrasonography and he was also directed to give 
a signal to the witness, if the accused Dr. Anil Sabhani does the sex determination of foetus of Madhu.  On 
getting the hint the witness with his team went inside the center and came to know that the accused had done 
sex determination of foetus of Madhu.

 On the request of witness the accused Dr. Anil Sabhani showed the relevant record and when asked as to 
whether he had done sex determination, he refused, but on cross questioning of the decoy customer and his 
technician in presence of the team members and on hearing his voice from the tape recorder and on seeing the 
currency notes recovered from his technician which he had accepted as money for doing the sex determination, 
accused Dr. Anil Sabhani accepted his offence.  A spot memo was prepared at the spot and also an inspection 
note.  The records relating to the patients coming for ultrasound which contained names of the patients were 
also taken into custody.  The video and Auto cassettes were prepared at the spot and the currency notes which 
were given to the technician co accused were put in an envelope, which is Ex.PW.2/E.  On the same day the 
witness recorded the statements of both the accused with Dr. Kewal Kumar under the guidance of the District 
Appropriate Authority along with decoy patient went to Palwal and to the ultrasound center of accused Dr. 
Anil Sabhani for a routine ultrasound.  Accused Dr. Anil Sabhani prompted the patient to know the sex 
of foetus and demanded Rs. 1200/- without giving any receipt or report he declared the foetus as  female.  
Again on 5.10.2001 the witness and Dr. C. Paul came with decoy patient Raveeta to get  her ultrasound 
done and were asked to come on 8.10.2001.  On 8.10.2001 the witness along with Dr. Kewal Kumar and 
patients Raveeta and Santosh came to Palwal and the patient went to Sabhani ultrasound center and Dr. Anil 
Sabhani detected Raveeta foetus as male.  On 11.10.2001 the whole team along with District Appropriate 
Authority came to Palwal to nab the accused red handed.  Dr. Kewal Kumar along with patients Madhu and 
currency notes signed by Dr. C. Paul entered in the clinic of the accused and asked Dr. Anil Sabhani  to do  
the ultrasound  of patient Madhu.  Dr. Anil prompted patient Madhu to know the sex of the foetus and asked 
for extra amount of Rs.1200/- to disclose the foetus and she was told that it was a female foetus.  The team 
members along with the District Appropriate Authority and Dr. C. Paul  reached the clinic in the presence of 
the Indian Medical Association, Zonal Secretary and correspondent of the Press and accused had confessed 
about conducting the sex   determination of foetus and the  proceedings were recorded on a video.  Later on 
statements of Mrs. Santosh, Mrs. Madhu and Mrs. Raveeta were recorded, which is Ex. PW 2/F, Ex. PW 2/G. 
Both the accused  also made their statements Ex. PW. 3/B regarding conducting sex determination of foetus 
and Ex. PW 2/E is the envelop which contained currency notes recovered from accused Kartar Singh, which 
were accepted by him as fees for sex determination.

 PW 4 deposed that she was a member of the raiding party on 11.10.2001 and visited Palwal along with team 
members.  Dr. Kewal Kumar along with decoy patient Mrs. Madhu visited the hospital  of the accused while 
witness and others stood outside the clinic.  Dr. Kewal Kumar gave a signal to them and they reached inside 
and Mrs. Madhu told them that Dr. Anil Sabhani had told her with respect to the foetus of her as female.  In 
the presence of the witness the currency notes were recovered from accused Kartar Singh and confessional 
statements of the accused Ex. PW.3/ B was recorded in her presence and bears her signatures.
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 PW 5 deposed that on 2.10.2001 he along with Dr. Rekha and patient Mrs. Santosh wife of Sohan Pal went 
to clinic of Dr. Anil Sabhani to get her ultrasound done.  The patient was disclosed about her foetus as female  
and Rs.1350/- were charged from her.  On 5.10.2001 he along with Dr. Rekha  and patient Raveeta wife of 
Shiv Kumar went to Palwal and got her ultrasound conducted at Dr. Anil  ultrasound Centre and she was 
disclosed as  breech foetus.  On 11.10.2001 he along with the District Appropriate Authority and the whole 
team reached  Palwal where Patient Machu and two other patients were also present.  He was given Rs.1800/- 
signed by Dr. C.Paul and they he along with patient Madhu went to Dr. Anil Ultrasound Centre posing 
himself as her attendant and he got ultrasound of Mrs. Madhu done in normal routine for which paid Rs.300/-.  
After that Dr. Anil Sabhani asked about the children of Madhu, who told about having two daughters.  Dr. 
Anil Sabhani then instigated her whether she wanted to know the sex of her child and Mrs. Madhu asked 
the witness  to deposit  the amount, who deposited the same with accused Kartar Singh in the form of three 
500/- notes and accused Kartar Singh returned Rs. 300/- to the witness.  After that Dr. Anil accused told that 
Madhu is having a female foetus and this conversation between the witness, patient Madhu and Dr. Anil was 
recorded by the witness in a hidden tape recorder.  After this a signal was given to the team standing outside 
and the team members entered ultrasound center of accused Dr. Anil and recorded the statement and checked 
the record.  Dr. Anil confessed in presence of all the team members that he had done sex determination of 
foetus	of	patient	Madhu.		Video	film	prepared	at	the	spot	and	spot	memo	was	also	prepared	and	three	currency	
notes of Rs. 500/- each were also recovered from accused Kartar Singh, which are in envelop Ex. PW.2/E.

 PW6 deposed that on 11.10.2001 he was a member of the raiding team which included Dr. Rekha, Dr. C. 
Paul, Dr. Kewal Kumar and Dr. C. Paul went inside and he was told that on receiving a signal he should come 
inside.  When the ultrasonography was done inside the witness along with other team members went inside 
and the record of ultrasound center was taken into custody and a spot memo was prepared and three currency 
notes of Rs.500/- each were recovered from accused Kartar Singh.  Some registers and books of the accused 
were also taken into custody.

 PW 7 deposed that on 11.10.2001 at about 11:00 A.M. as per the orders of Dr. B.S. Dahiya Civil Surgeon, 
Faridabad, he was a members of Team of Dr. C. Paul made under the PNDT Act for raiding the ultrasound 
center.  As per their programme Dr. Kewal Kumar, Dr. Rekha and patient Mrs. Madhu, who was pregnant went 
to the ultrasound center of the accused Dr. Anil Sabhani and if accused prompted them for sex determination, 
a signal was to be given to other team members by Dr. Kewal Kumar.  After the sex determination by the 
accused. Dr. Kewal Kumar gave a signal by coming outside the ultrasound center and on this teammmembers 
went inside along with Dr. Mini Vohra of the Indian Medical Association and other members.  Dr. C. Paul 
gave his introduction and checked the clinic of the accused.  Initially Dr. Anil Sabhani admitted conducting 
sex determination.  Three currency notes of Rs. 500/- each given as fees for sex determination were also 
recovered from accused Kartar Singh,which were sealed in an envelop which is Ex.PW.2/E.  Spot memo was 
prepared and the records were taken into custody.  The inspection note was also prepated and accused are 
present	in	the	court	and	identified	by	him.

 PW 8 deposed that on 11.10.2001 she was present along with Dr.B.S. Dahiya, Dr. C. Paul, Dr. C. Paul was the 
in-charge of raiding team along with  Dr. Rekha Mishra, Dr. Snehlata, Dr. Kewal Kumar and Shri Bijender 
and they went to raid the ultrasound center as complaints had been received about the accused conducting sex 
determination of pregnant women.  Dr. Kewal Kumar took  along with him one decoy patient Mrs. Madhu to 
get her ultrasonography done.  Dr. Kewal Krmar accompanied Mrs. Madhu  be attendant and he was charged 
Rs. 300/- for routine ultrasound.  During routine ultrasound Dr. Anil Sabhani prompted them to know the 
sex of the foetus for which he would only charge Rs.1200/-. On this fees was paid and the accused disclosed 
them about the female foetus.  After this the team members went inside and checked the documents and 
record maintained by the accused.  At serial  number 15 on 11.10.2001 the name of patient was mentioned 
with only Rs.300/- paid whereas Rs.1500/- had been charged by the accused.  From the pocket of  accused 
Kartar Singh attendant of accused Dr. Anil Sabhani Rs.1500/- signed currency notes were recovered which 
he disclosed had been taken for special checkup.  Accused Dr. Anil Sabhani in the presence of all the team 
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members admitted having taken the money for special checkup and to determine the sex of the patient.  The 
admission of the accused is Ex. PW. 3/B and bear the signatures of the witness.

 PW 9 deposed that on 11.10.2001 he was posted as ASDC at Faridabad and on the same day along with Dr.C. 
Paul and his team went to Palwal at Anil Ultrasound Centre where a raid was conducted.  Dr. C. Paul was the 
in-charge of the raiding team consisting of Dr. Rekha Mishra, Dr. Snehlata, Dr. Bhagat, Dr. Praveen Kumar, 
Dr. Mini Vohra and Bijender Alhawat and others along with a video camera.  This raiding team had been 
prepared	on	the	directions	of	the	Chief	Medical	Officer	Dr.	Dahiya.		The	raid	team	was	prepared	as	there	were	
complaints about the accused conducting sex determination on pregnant women.  Dr.C.Paul gave Rs.1800/- to 
Dr. Kewal Kumar with his signatures and sent him with decoy patient to the clinic of Dr. Anil Sabhani.  After 
the sex determination conducted by the accused, the team members went inside and introduced themselves 
and asked accused Dr. Anil Sabhani as to whether he conducted sex determination of patient Madhu and 
previously of patient  Mrs. Raveeta and Mrs. Santosh.  The record at the spot was taken into custody and only 
Rs. 300/- had been mentioned against the name of Madhu whereas Rs.1500/- had been charged from her.  
Statement of accused was recorded at the spot, wherein he admitted conducting the sex determination.  The 
currency notes given to accused Kartar Singh were also recovered and sealed in an envelop Ex.PW 8/ A. Dr. 
Anil Sabhani admitting in writing about conducting the sex determination, which is statement Ex. PW. 3/B at 
point ‘A’.

12.   On the  basis of the statement of these witness, who have clearly deposed about the initial visit of patient 
with the team members to the ultrasound center of the accused, where he disclosed the foetus of their sex 
to them and later on the raid conducted by the entire team at the ultrasound center of accused where he was 
found having conducted sex determination of patient Mrs. Madhu and also on the basis of the record taken 
into custody, which was not prepared by the accused as per the requirement  of the Act, it was argued by 
the learned APP for the State that the prosecution has been able to prove the point of determination beyond 
shadows of reasonable doubt and accused accordingly deserve to be convicted.

13.   The learned defence counsel cross  examined the witnesses of the prosecution and argued that the accused 
have been falsely implicated in this case due to some personal motive of the raiding team and the accused 
have never conducted any sex determination upon any patient.  It was argued by the learned defence counsel 
that the Act provides for complaint to be received on which the ultrasound center could have been checked, 
but there is no written complaint produced by the prosecution to show about any complaint against the 
accused for the alleged offence.   The learned defence counsel further cross examined the witnesses of the 
prosecution and pointed out to the discrepant statements by them, as PW 1 has stated in his cross examination 
that he was not a member of the raiding team and did not visit the clinic of the accused on 11.10.2001 whereas 
the other ream members and witnesses  have deposed about PW1 Dr. B.S. Dahiya also being a member of the 
team.  This witness has further admitted in his cross-examination that there was no written  complaint of any 
person against accused and that  the decoy patients were arranged by the Task force members, which argued 
by the learned defence counsel shows that they were not volunteers for the alleged raid.

14.   It was further pointed out that PW 2 in his examination in chief has deposed about recording statement of 
decoy	patient	at	the	spot	itself	whereas	PW	1	has	deposed	that	the	same	were	recorded	in	his	office.		PW	2	
admits that PW 1 was a member of the raiding team, which was denied by PW 1, PW 2 also deposed that 
decoy patients were only known to him 8-10 days prior to the raid and it was argued that his shows the 
arrangement made by the team to fabricate a false case against the accused.  PW 2 further admits that he was 
not aware about the conversation between the accused and patient Madhu prior to his entering the room.  PW 
3 has meanwhile deposed that on  11.10.2001 they had come to nab the culprits red handed, which shows 
that the intension of the raiding team was not good and they were trying to fabricate a false case against the 
accused.  The witness PW 3 further deposed that the decoy patients were known to her for a year prior to the 
date of raid and this shows that the planning for fabricating a case against the accused was being carried out 
for a long time.  This witness has further deposed that there is not list team members on the me and the Chief 
Medical	Officer	was	a	member		of	the	team,	which	was	denied	by	PW	1,	CMO	himself.		The	witness	further		
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deposed  that patient Mrs. Madhu was introduced to on 11.10.2001 whereas earlier he has deposed about 
having	known		the	patient	for	more	than	one	year.		She	further	deposed	that	the	Chief	Medical	Officer	gave	
approximately Rs.1400/- to Mrs. Santos whereas PW 2 has deposed otherwise.  This witness further deposed 
that there was no written complaint about the accused.

15.   The learned defence counsel further pointed out to the cross examination of PW 4 and argued that PW 4 is 
merely deposing about hear say evidence as proceedings allegedly having taken place inside the clinic  were 
not in her presence.  This witness deposed about Dr. B.S. Dahiya being with the Task Force, which is denied 
by PW1  Dr. B.S. Dahiya.  IT was further deposed by this witness that Dr. Dahiys gave currency notes to Dr. 
C. Paul, which were signed by Dr. C. Paul, but PW 3 deposed otherwise.  She further deposed that she never 
visited ultrasound center of the accused and in her presence the statements of decoy patients were also not 
recorded and statement of Mrs. Madhu was recorded at Palwal, whereas PW 1 deposed otherwise.  PW 5 in 
his examination in chief has deposed about having recorded the conversation between him, patient Madhu 
and accused in a hidden tape recorder, but the same was not played or produced in the court.  This witness 
further deposed about confessional statement made by Dr. Anil Sabhani in presence of team members, but 
such statement was not admissible in evidence.  This witness further deposed that no police member was 
present at that time, which is denied by PW 3.  This witness further deposed that the currency notes were 
given to him by Dr. C. Paul, but PW 1 deposed that he had given the currency notes.  It was further deposed 
by this witness that even he got conducted X ray in the clinic of the accused and paid Rs.100/-  but the same 
were never recovered by the raiding team.  PW 6 denied the presence of Dr. Dahiya in the raiding team and 
also deposed that in his presence the accused had not disclosed the sex of the foetus.  PW 7 has deposed that 
many persons had gathered at the spot  on the day of the alleged raid, but no other independent witness was 
joined by them from the other citizens present there.  PW 8 is also deposing about hear say evidence and 
deposed that the alleged disclosing of the foetus of sex, had taken place prior to her entry in the clinic of the 
accused.  She further deposed that she was told by Mrs. Madhu about accused having disclosed about female 
foetus to her, but this was only a hear say evidence.

16.   Apart from this the leaned defence counsel has also placed reliance upon the defence witnesses examined 
by the accused which included the decoy patients Madhu as DW 1, DW 2 Santosh, DW 3 Sohal Pal and by 
way	of	documentary	evidence	reliance	was	placed	upon	an	affidavit	of	Mrs.	Madhu	Ex.	D	1,	affidavit	of	Mrs.	
Santosh Ex. D 2 and that of Sohal Pal Ex. D 3.

17.   In the defence DW 1 deposed that she had come to the court to depose as a witness about 10-11 months back, 
but	on	that	day	her	statement	was	not	recorded	and	she	had	given	one	affidavit	Ex.D	1.		She	further	deposed	
that about 3-4 years back the doctors of Government Hospital had brought her from her house and told her 
to get her free ultrasound done and free treatment.  They took her to several Hospital including Siri Ram 
Hospital and her ultrasound was done in B.K. Hospital and she was told that one more ultrasound would be  
done  at Palwal.  On that day she got her ultrasound done at the clinic of the accused and she had enquired 
of well being of the foetus.  She never got the ultrasound done to ascertain the sex of the foetus and she did 
not enquire about this and nor the same was disclosed by the accused.  No currency notes were recovered in 
her presence and her signatures were obtained on the some documents and she had merely been told to tell at 
Palwal, that accused had told to her about a female foetus.  The accused have been falsely implicated in this 
case.

	 DW	2	meanwhile	deposed	that	about	11	months	back	she	had	given	one	affidavit	Ex	D	2	and	she	never	got	
her ultrasound done from the ultrasound center of the accused and never enquired about sex of foetus and 
statement	was	not	recorded	before	the	Chief	Medical	Officer	although	her	signatures	were	obtained	on	blank	
papers.  She had never come to Palwal.  She was told about her foetus by the doctor of B.K. Hospital and 
she had been brought to Palwal to create a scene at the ultrasound center of accused and on the asking of the 
doctor of B.K. Hospital, she created a scene at the ultrasound center of the accused by telling that the accused 
had disclosed to her about her foetus.
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	 DW	3	was	the	husband		if	DW	2	and	deposed	that	he	had	given	one	affidavit	Ex.	D	in	this	court.		He	along	
with his wife and been brought by Government doctors of B.K. Hospital on the pretext of getting them treated 
free and getting ultrasound done and they were asked to say that the ultrasound had been done by the accused 
whereas ultrasound of his wife was done in B.K. Hospital.  They never got recorded any statement in the 
office	of	the	Chief	Medical	Officer	and	their	signatures	were	obtained	on	blank	papers.

18.   Pointing out to the discrepant statements made by the witness examined and the fact that the recorded version 
was never put to the accused and the fact that the decoy patients Mrs. Madhu and Mrs. Santosh along with 
Sohal Pal were not supporting the alleged prosecution case and they had also deposed that they were never 
a part of the raiding team and were only joined to fabricate a false case against the accused, it was argued 
by the learned defence counsel that the circumstances clearly show that accused have never indulged in any 
determination	of	sex	and	for	their	personal	benefits	and	to	destroy	the	career	of	the	accused,	the	witness	have	
deposed falsely and no reliance can be placed upon their testimony, more so, in view of the statement of the 
decoy patient accused, deserve to be acquitted in this case.

19.   Statements of the accused were record under section 313 Cr.P.C. wherein they have submitted that a false 
case has been fabricated upon them and they deserve to be acquitted.  In their defence evidence the accused 
have examined  D W 1 Madhu, DW 2 Santosh and DW 3 Sohan Pal and in documentary evidence, the 
accused	placed	reliance	upon	affidavit	of	the	aforesaid	witness	Ex.	D	1	to	Ex.	D	3.

20.   It is pertinent to note here that the present case registered on the basis of a complaint was one of the earlier 
cases registered under the Pre conception and Pre Natal Diagnostic Techniques (Prohibition of Sex Selection) 
Act. 1994 (here in  after to be referred as the Act).  In the past Pre Natal diagnostic centers sprang up in the 
urban areas of the country using pre natal  diagnostic techniques for determination of sex of the foetus.  Such 
centers became very popular  and their growth was tremendous as the female child is not welcomed with open 
arms in most of the Indian families.  The result was that such centers become centers of female foeticide.  
Such abuse of the technique is against the female sex and affects the dignity and status of women.  Various 
organization working for the welfare and uplift to the women raised their heads against such an abuse.  It was 
considered necessary to bring out a legislation to regulate the use of, and to provide deterrent punishment to 
stop the misuse of, such techniques.  The matter was discussed  in Parliament and the Pre natal Diagnostic 
Techniques (Regulation and Prevention of Misuse) Bill, 1991 was introduced in the Lok Sabha.  The Lok 
Sabha after discussions adopted a motion for reference of the said Bill to a Joint Committee of both the 
Houses of Parliament in September, 1991.  The Joint Committee presented its report in December, 1992 and 
on the basis of the recommendations of the Committee, the Bill was reintroduced in the Parliament.

22.   The object and reasons for which the present Act was formulated were as follows:-

 To prohibit pre  natal diagnostic techniques for determination  of sex of the foetus leading to female foeticide 
.  Such abuse of Techniques is discriminatory against the female sex and affects the dignity and status of 
women.  A legislation is required to regulate the use  of such techniques and to provide deterrent punishment 
to stop such inhuman act.  

i. prohibition of the misuse of pre natal diagnostic techniques for determination of sex feotus, leading to 
female foeticide;

ii.  prohibition of advertisement of prenatal diagnostic techniques for detection or determination of sex;

iii.  permission and regulation of the use of prenatal diagnostic techniques for the purpose of detection of 
specific	genetic	abnormalities	disorders;

iv.  permitting the use of such techniques only under certain conditions by the registered institutions; and 

v.   punishment for violation of the provisions of the proposed legislation.
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23.			 It	is	also	pertinent	to	note	that	being	the	first	of	its	kind	cases	under	the	Act	and	having	been	registered	on	the	
basis	of	the	complaint	filed	by	the	District	Appropriate	Authority	there	never	was	the	role	of	any	prosecuting	
agency as such like police or some other organizations related to the prosecution agency to investigate the 
case and conduct investigation or record statements of witnesses or visit the site.  All this work was done by 
the complainants, which was a team of doctors under the District Appropriate Authority and they have done 
the investigation part to the best of their knowledge and capability.

24.   The present Act came into force in view of the declining sex ratio between the male and female child in India 
and the sex ratio in Northern India is getting worse day by day.  The child sex ratio in Punjab has fallen from 
793 in 2001 to 776 in 2003 and in Haryana from 820 to 807 during this period.  Himachal Pradesh, Uttar 
Pradesh, Rajasthan, Gujarat and Bihar are the other states where the child sex ratio is worse and declining 
further.

(a)   The learned defence counsel in the present case has cross examined the witnesses of the prosecution at 
length and tried to bring to notice the discrepancies in the statements of the witnesses and some minor 
contradictions here and there.  It is to be noted that the present case although triable  as a criminal 
case, but still the handling of the case under this Act can not be replica of what is seen or looked for in 
other criminal cases such as cases relating to hurt or injury.  In cases relating to hurt or injury where 
an occurrence is alleged with eye witnesses to the occurrence, the contradictory statements made by 
the witnesses relating to the occurrence, the number of injuries suffered and kind of medical reports 
brought by the doctor, are very material, but in the case in hand the minor contradictions pointed out 
would  not be very material due to the different and typical nature of the case.

(b)		From	the		perusal	of	the	evidence	on	the	file	and	cross	examination	conducted	by	the	learned	defence	
counsel on the witnesses of the prosecution some things became very clear and the same are as 
follows:-

1. There was a team of doctors and other members which had raided the clinic of the accused;

2. There was the presence of the decoy patients along with the said team; 

3. The team raided the clinic of the accused and questioned him;

4. There were some admissions made by the accused in writing and in secretly recorded audio tape 
before the team.  With the above points in mind, the arguments of the learned defence counsel 
can not to be looked into.  The major thrust of the arguments of the learned defence counsel was 
with regard to contradiction in the statements of the witnesses.  It was argued that some witnesses 
have deposed about the presence of Civil Surgeon cum Appropriate Authority, Faridabad in the 
raiding team while he himself has denied being a member of the Team.  Whether the appropriate 
authority was always present along with the raiding team or he was not present in the raid along 
with the team does not affect the merits of this case, as PW 1, the appropriate authority was not 
the sole witness on which the prosecution has based its case.  The absence of this witness, even 
if his evidence is taken into consideration, from the raiding team does not show or prove that the 
raid was not conducted, when in the cross examination of the witnesses the fact of raid having 
been conducted is admitted by the learned defence counsel.

 The learned defence counsel had also argued that about the handing over the currency notes being 
stated differently by the different witnesses.  It was  argued that as per PW 1 he paid Rs.1800/- for 
decoy patient Madhu whereas the other witnesses have deposed that the money was given by PW 1 
to Dr. C.Paul.  Here it is pertinent to note that PW 1 has only deposed about having given Rs.1800/- 
‘for’ decoy patients Madhu and it was never deposed by him that he had given any money ‘to’ patient 
Madhu.  It was always the case of the prosecution that PW 1 had given the money for patient Madhu 
because on the day the raid was conducted i.e. 11.10.2001, there currency notes of Rs.500/- each and 
three currency notes of Rs.100/- each were given to be used as money for transaction in the clinic by 
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PW 1 to Dr. C. Paul and he signed that same and he gave them to Dr.Kewal  Kumar, who was acting 
as the attendant of patient Madhu and who used the said currency notes in the clinic when demand was 
made by the accused of sum of Rs.1200/-  to report about the sex of the foetus of patient Madhu.

 It was further the argument of the learned defence counsel that there was never any written complaint 
against the accused and this has also been deposed by the witnesses and thus there was no ground to 
raid the clinic of the accused and he was never dong any illegal act.  Hence a perusal of the statements 
of the witnesses recorded shows that it has been deposed by PW 1 himself that there was several oral 
complaints with regard to the accused indulging in sex determination in his clinic and as provided under 
Section 17 of the Act, the appropriate authority had full right to investigate the complaint of breach 
of the provisions of this Act or the Rules made there under and he also competent to take immediate 
action.  When in had come to the notice of the Appropriate Authority about the accused violating the 
provisions of the act, he was not required to wait for written complainants and then take the action.

 It was further argued by the learned defence counsel that some witnesses who deposed, have only 
deposed on the basis of hear say evidence and the actual alleged occurrence had not taken place in 
their presence.  This was in context to the case of prosecution and that on the exact date of raid Dr. 
Kewal Kumar along with patient Madhu and her husband had gone to the conversation that tool place 
inside	the	clinic	could	not,	has	been	known	first	hand	to	the	persons	waiting	outside.		This		contention	
and  arguments of the learned defence counsel does not held much the defence of the accused as the 
corroborating circumstances and the evidence of the witness would show that even Dr. Kewal Kumar 
has appeared in the witness box as PW 5 and moreover, the witnesses have also deposed about the ;ater 
admissions and confessions made by the accused in their presence.

 It was further argued by the learned  defence counsel that witness PW 3 has deposed about presence 
of police along with the team while others have denied this and this is a major contradiction, but the 
same can only be said to be a minor contradiction and expect for PW 3 no other witness deposed about 
presence of police with the raiding team and neither was this question asked to other witnesses.

 It was further argued by the learned defence counsel that the witnesses have laid a great thrust on a tape 
recorded conversation between the accused and Dr. Kewal Kumar and patient Madhu inside the clinic 
since the same has not been proved as per law.  The learned defence counsel although argued about this 
tape recorder conversation, but even the prosecution could prove this tape recorded conversation as 
per procedure laid down by the law.  To prove this conversation which was the material evidence with 
the	prosecution,	it	was	required	that	first	the	transcript	of	the	conversation	be	place	on	file	and	then	on	
the application of the prosecution and with the consent of the accused, their sample voice was to be 
recorded	and	then	to	be	sent	for	verification	along	with	the	original	conversation	in	the	alleged	audio	
tape.  This procedure was never followed by the prosecution for the reasons best known to them.

 Here it is important to say that the prosecution which was mainly consisting of the appropriate authority 
and his team members has not shown except for some members the same zeal that was shown when 
they formed a task force to check the violations of the Act and raided the clinic of the accused.  Till the 
filing	of	the	complaint,	a	lot	of	hard	work	went	in	the	preparation	and	subsequent	raid	at	the	clinic	of	
the	accused	but	a	perusal	of	the	case	file	shows	that		some	how	the	sing	went	missing	after	the	filing	
of the complaint.  The witnesses mentioned in the list attached with the complaint some how did not 
seem very keen to appear in the court and depose in the witness box and despite having been granted 
sufficient	opportunities	some	of	the	witnesses	were	still	not	examined	in	the	witness	box	as	the	list	
included 18 witnesses of which the prosecution was able to examine only nine witnesses.  The presence 
of some more witnesses could have further helped the case of prosecution.

 The learned defence counsel has also argued that the witnesses are laying great importance to 
confessional statement Ex. PW 3/B where as per prosecution both the accused have admitted about 
having violated the provisions of the Act and having conducted sex determination on the foetus of 
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patient Madhu and where accused Dr. Anil admitted having accepted money for sex determination.  
It was argued that this so called confessional statement cannot be taken into consideration at all the 
Appropriate Authority had no right to obtain this statement and the same cannot be used as evidence 
against the accused.  As earlier discussed, there was no opportunity in this case for any agency to 
conduct the investigation and what ever was best thought at the relevant time was done by the members 
of the raiding party and when they confronted the accused with the signed currency notes recovered 
from accused Karter and with the alleged audio tape having recorded conversation of the accused, the 
accused admitted their guilt and gave the entire admission in writing in their own hand.

 It is important to note that Ex. PW 3/B is in the hand of the accused themselves and this fact is also not 
denied by the accused and this  document cannot be simply brushed aside by saying that the same is 
not admissible in evidence, when it is in the hand of the accused and accused have also failed miserably 
in showing any witness motive on the part of the members of the raiding team for raiding the clinic of 
the accused.  The present documents is a circumstantial and corroborative evidence of the prosecution 
and it helped to the prosecution to a large extent in view of the fact that he prosecution had always 
state about using the signed currency notes at the time of the raid on the clinic of the accused and these 
currency notes on the asking of the accused Anil  were given to accused Kartar Singh and also recovered 
from him and on the recovery of these currency notes, the same were put in an enveloped  were sealed 
and this envelope bore the signatures of the members of the task force as well as the accused and which 
is Ex. PW 2/E.  The learned defence counsel has not felt the need to confront the accused with these 
currency notes by requesting the court for opening of the envelope and thus it amounted to admission 
on the part of the accused about the recovery of these signed currency notes from accused Kartar Singh 
which were with him at the demand made by accused Anil

 Another argument put forward by the learned defence counsel was with regard to the place of raid 
being a busy place and non joining of any independent witness from the public at large.  The joining 
of any witness from the public who were present at the spot was not very material in the present case 
as the raiding team had taken a pre caution of joining Dr. Mini Vohra in its team, who was not a doctor 
working for the government, but in fact was private doctor was the secretary of the Indian Medical 
Association Faridabad.

(c)   The learned  defence counsel also had with him three  witnesses examined as defence witnesses i.e. 
Mrs. Madhu, Mrs. Santosh and Sohan Pal who were initially the witnesses of the prosecution and were 
not examined by them as their witnesses, but were examined by the accused as their defence withnesses.  
It is pertinent to mention that Mrs. Madhu and Mrs. Santosh were two of the alleged decoy patients 
whith the taks force and Sohan Pal was the husband of Mrs.  Madhu, who accompanied the task force 
on the alleged date of raid i.e. 11.10.2001.  From the testimony of these witnesses, the learned defence 
counsel tried to bring forward the story, of the task force members of the ream and to raise false alarm 
against accused in their clinic, by saying that Dr. Anil by conducting sex determination of Mrs. Madhu 
had told about a female foetus in her womb.  On these lines is the testimony of these witnesses and DW 
1 deposed that some Govt. doctors came to their house from B.K. Hospital, Faridabad and told her that 
they would get her atreated for free and asked her to accompany them to the clinic of the accused and 
to raise false alarm as discussed above.  The witnesses deposed that she did accordingly and no money 
was ever recovered from the accused in her presence.  On the same lines DW 2 Santosh also deposed 
that	she	was	first	taken	by	some	Govt.	doctors	to	B.K.	Hospital,	Faridabad	and	her	signatures	were	
obtained on blank papers and she was also asked to create a scene and raise a false alarm in the clinic of 
the accused.  DW 3, the husband of patient Madhu has also deposed that he was induced by the Govt. 
doctors on the pretext of free treatment to him and taken to the clinic of the accused with a prior planning 
of raiding team.  A perusal of the testimony of these witnesses bring to mind the recent Jessica Lal’s 
case where there was a huge list of prosecution witnesses going hostile and not supporting statements 
made by them earlier.  The three witnesses of the defence as earlier discussed never got any chance to 
get their statements  recorded before any prosecuting agency like the police and there was no statement 
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of these witnesses recorded on oath at any stage on the basis of which they could on oath at any stage 
on the basis of  which  they could be termed turning hostile, but there are some similar circumstances in 
the present case also.  As per prosecution, after they had conducted the raid at the clinic of the accused, 
the raiding team had recorded the statements of these witnesses, which is Ex. PW. 2/F and Ex. PW.2/G 
being statement of Santosh and Madhu and in these statements, these witnesses had supported the case 
of prosecution.  However, as earlier stated their statements not  being on oath, these witnesses could not 
be termed as hostile witnesses when examined as defence witnesses and as such proceedings against 
them for perjury could not be initiated.  However, a perusal of their cross examination by the learned 
APP goes to show the circumstances under which these witnesses may have deposed for the accused.  
All the three witnesses deposed that some doctors from the Government hospital came to them on the 
pretext that they would give them free treatment.  A perusal of the testimony shows that no prudent 
person even if he is considered to be an illiterate person would simply got up and joined a group of 
persons,	who	come	to	him	and	identified	themselves	as	Govt.	Doctor.		This	observation	has	been	made	
as the defence witnesses have stated that they accepted the persons as Govt. doctors because it was 
said so by them.  These witnesses further deposed that the said group of persons took them and made 
them sign some blank papers which also cannot be believed even with closed eyes, as no one would 
sign blank papers on the asking of the persons, the identity of whom he or she is not ware of DW 1 has 
stated in her cross examination that although she is illiterate, but can put her signatures.  The learned 
defence counsel along with the testimony of these three defence witnesses also placed reliance upon 
their	alleged	affidavits	Ex.	D	1	to	Ex.	D3.		In	these	affidavit,	the	witnesses	examined	by	the	accused	
have stated the same fact as stated by them in the witness boxi.e. denying being a part of the raiding 
team	and	only	having	been	used	by	them	against	the	accused.		These	three	affidavits	were	alleged	to	
have	been	signed	by	Mrs.	Madhu	and	Mrs.	Santosh	and	Sohan	Pal,	but	a	perusal	of	the	affidavits	shows	
that	these	were	not	properly	drafted	and	in	the	verification	there	was	no	mention	as	to	which	part	of	the	
affidavit	was	true	to	the	knowledge	of	the	deponant	and	which	part	to	his	or	her	belief.		Further	these	so	
called	affidavits	were	said	to	have	been	attested	by	some	oath	commissioner,	but	again	the	attestation	
was also not proper as neither does the seal of the oath commissioner contained his name and neither 
does	the	seal	of	attestation	mentions	the	name	of	oath	commissioner	and	neither	these	affidavits	had	
been entered at any serial number in the register of the said oath commissioner, whose identity cannot 
be	ascertained	from	the	signatures	allegedly	present	on	these	affidavits.		Thus	no	reliance	can	be	placed	
on	these	affidavits	and	on	the	same		lines	is	the	testimony	of	the	defence	witnesses	and	it	is	stated	by	
DW 1 that she is not aware about the contents of Ex. D 1 has also deposed that the members of the 
raiding	team	had	asked	her	to	co	operate	with	them	for	the	benefit	of	the	public	and	thus	she	had	joined	
them and this statement of the witness shows that there was never any ulterior motive on the part of the 
raiding team when they joined this witness as decoy patient with them.

 A perusal of cross examination of DW 2 shows that she denied her presence on 11.10.2001 at the 
clinic of the accused where as in her examination in chief says that she was made to create a scene on 
11.10.2001	by	the	team	members	and	on	the	same	lines	was	her	affidavit	Ex.	D	2		on	which	she	was	
placing reliance.  It is also pertinent to note that shese witnesses have stated in their cross examination 
that they were brought to depose in the witness box by the accused and this shows that why these 
witnesses were deposing in favour of the accused.  DW 3 also made it clear in his cross examination 
that he was brought to deposed by Dr. Anil Sabhani.

 A perusal of the testimony of these defence witnesses shows that although initially these witnesses had 
joined the task force members for a very noble cause and the circumstances also required the presence 
of such witnesses to expose the violation and practice of the accused there was the necessity of pregnant 
woman on whom the accused could conduct the sex determination and he could be caught.A perusal 
of the statements of the witnesses shows that PW 3 had arranged for these decoy patients, but persuing 
the entire evidence it comes to notice that when the prosecution agency needed these witnesses they 
must	have	cared	for	them,	but	as	earlier	discussed,	after	the	filing	of	the	complaint	these	witnesses	
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seem to have been left in the lurch  and thus they became easy prey for the accused to use them as his 
witnesses instead of being the witnesses of the task force members.  Here the need arises to take care of 
such witnesses who by going against all odds tried to help the prosecution with its case which was for 
noble cause and then none cared to look back at these witnesses and the circumstances in which they 
were maintaining themselves.  The above observation would show that the testimony of these defence 
witnesses	in	favour	of	the	accused	is	not	trust	worthy	and	cannot	be	relied	upon	at	all	for	the	benefit	of	
the accused, more so, because of the other evidence of the prosecution to support its case.  

(d) Having a look at the case of prosecution in its entirety some thing that come forward and are to be 
looked at is that the sex ratio in India and  more so in the states of Punjab and Haryana has always 
been a matter of concern but this concern sounded a red alert when the state entered the 21st century 
with a sex ratio of 776 per 1000 and 807 per 1000 respectively.  A question that can be asked is as to 
where	the	missing	girls	are?		The	obvious	answer	is	that	they	have	either	been	eliminated	even	before	
they were born or had died a slow death as a result of neglect. The perpetrator of the crime goes scot 
free.  Here it is also important to mention that the determination of sex of the unborn child has also 
let to the large scale killing of the girl child because as soon as one comes to know about the sex of 
foetus being female the next step is to get terminated the  pregnancy and kill the girl child and thus the 
sex determination tests followed by sex selection even though its stringent implementation may bring 
down the number of sex selective abortions.  The nexus seems to be too strong and weighs heavily in 
favour of the medical fraternity.  It is important to note that the entire blame for determination of sex of 
the unborn child cannot be put entirely on presence like the accused, but said blame should be shared 
jointly by the society.

 When ever a person goes to the ultrasonologist for determination of the sex of the foetus, the act is 
not alone of the persons like the accused, but equal role is also played by the patient and his family 
members.  On the mere instigation of the person like the accused no same person would agree to abort 
their child until time they have an interest in the termination of the pregnancy.  The persons like the 
the accused cannot force any person to know the sex of the child till the said person is also interested 
in knowing the same.  This, however, does not mean that persons like the accused are not to be blamed 
at all and rather such persons like the accused should deter the patient from making enquires about the 
sex  of the foetus and should refrain from disclosing the same as provided under the act. 

(e)   A perusal of the complaint of the prosecution shows that to nab the accused a great effort was put in by 
the task force members as a result of which they initially visited the clinic of the accused with decoy 
patient  Santosh and were conveyed a female  foetus by the accused.  To further certify the act of the 
accused, the team members visitied the clinic on 5.10.2001 with patient Raveeta and she was disclosed 
having male foetus on 8.10.01 and charged the fees amounting to Rs. 1200/-  By verifying the act of 
the	accused	finally	the	raid	was	conducted	on	11.10.2001	along	with	decoy	patients	and	independent	
witness Dr. Mini Vohra and there, as earlier discussed, signed currency notes were given by Dr. C. 
Paul to Dr. Kewal Kumar, which were three currency notes of Rs. 500/-each and three currency notes 
of Rs. 100/- each and Dr. Kewal Kumar posed as the attendant of patient Madhu and got her normal 
ultrasonography done, but accused Dr. Anil asked about the children of Madhu and suggested her that 
he could also tell the sex of her present foetus, if she makes additional payment of Rs.1200/- to him.  
This demand was most with the help of the signed three currency notes of Rs. 500/- and after this a 
female foetus was disclosed by accused in the womb of Mrs. Madhu.  The team members on signal of 
Dr. Kewal  Kumar joined them in the clinic and confronted the accused with the recovered currency 
notes from accused Kartar Singh and then both accused admitted their guilt  as earlier discussed to 
their crime and admitted their act by way of admission Ex. PW.3/B  The team members also took the 
records of the accused was not maintaining the records as per the rules of the Act.  It is provided under 
the Rules and the Act under section 6 that the Genetic Centre would not conduct ultrasonography for 
the purpose of determining the sex of foetus and it has been further provided under section 5 of the Act 
as follows:-
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“5.   Writeen consent of pregnant woman and prohibition of communicating the sex of foetus:-

(1)    No person referred to in clause (2) of section 3 shall conduct the pre-natal diagnostic procedures 
unless:

2. He has explained all known side and after effects of such procedures to the pregnant woman 
concerned;

3. He has obtained in the prescribed form her written consent to undergo such procedures in the 
language which  she understands; and 

4. A copy of her written consent obtained under clause (b) is given to the pregnant woman”

 A perusal of the records taken into custody from the accused,  however, shows the violations 
of this section as some ultrasound report cards taken into custody from the spot show that the 
requirement of Act has not been met at all by the accused and  during their entire defence, the 
accused  have also failed to prove or show that there was no violation of this section by them.  
There was also violations of section 4(1), 4(2) and 4(3) of the Act to maintain proper record by 
the ultrasound center and the patient examined and this was provided under section 29 of the 
Act, which read as follows:-

“29  Maintenance of Record:

(1)   All records, charts, forms” reports, consent letters and all the documents required to be maintained 
under this Act and the rules shall be preserved for a period of two years or for such period as may 
be prescribed.

 Provided that, if any criminal or other proceedings are instituted against any genetic clinic, the 
records and all other documents of such center, laboratory or clinic shall be preserved till the 
final	disposal	of	such	proceedings.

(2)   All such records shall, at all reasonable times, be made available for inspection to the appropriate 
authority or to any other persons authorized by the appropriate authority in this behalf.

 Rule 9 of the Act was also violated by the accused along with section  29 with regard to non-
maintenance of proper records and the accused also did not maintain proper records as required 
under Form-F.  The entire records of the accused taken into custody show that Form-F has not 
at all been maintained by the accused, which contains a declaration of the pregnant woman and 
declaration of the person conducting ultrasonography which mentions in the declaration that the 
woman did not want to know the sex of her foetus and the person conducting ultrasonography 
neither detected nor disclosed the sex of her foetus to any body in any manner.  This there has 
been	gross	flouting	of	the	Rules	by	the	accused	and	a	very	serious	offence	has	been	committed	
by both the accused, while the accused are required not to attend to any patient without reference 
they were doing so openly which is clear from the records taken into custody.

(f)  A perusal of the testimony of the witnesses also shows that there have been admissions of the act of 
the accused at several places.  What PW-2Dr.C.Paul deposed in his examination-in-chief about the 
raid at the clinic of the accused and disclosing of sex of foetus by the accused and also the recovery 
of currency notes has not at all been denied in the cross-examination of the witnesses which would 
amount to its admission.  The accused also admitted to the document Ex.PW.3/B being in their own 
hand during cross-examination of PW-2 where it was suggested to the witness that the statement of 
accused was taken under some threat but such threat has not been proved or made clear by the accused.  
Similar suggestion was also made to PW-3 and even she denied the suggestion made to her and which 
amounted to the statement of accused having been recorded by them in their own hand.  The   learned 
defence counsel has also tried to make the defence witness Madhu say that no ultrasonography was 
conducted upon her in the clinic of the accused, but in the cross-examination of PW-5, it was suggested 



160  | Compilation and Analysis of Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex Selection) Act, 1994

Cases of  Conviction

to him that only a sum of Rs. 300/- was paid for patient Madhu and only a normal ultrasound was 
conducted by the accused upon patient Madhu, which she was trying to deny in her testimony in the 
witness box.  All the witnesses who were the members of the task force have deposed in one breath 
about the admissions made by the accused in their presence as also the recovery of currency notes and 
for the sake of repetition accused have failed miserably to show any ulterior motive of the part of any 
of the witness of the prosecution to depose against them.

25.   The above detailed observations and the circumstantial and corroborative piece of evidence  and the records 
taken into custody from the accused clearly proves the point of determination of the prosecution about the 
accused having been found contravening the provision of Section 6 (a) and 6 (b) of the Act when a raid 
was conducted at their clinic and further the accused having been found conducting PNDTprocedure in 
violation of section 5 (1) and 5 (2) of the Act and using ultrasound center for conducting PNDT in violation 
of section 4 (1) 4 (2) and 4 (3) of the Act and also failing to maintain proper records of the ultrasound center 
and contravening the provisions of Section 29 read with Rule 9 and From-F under the PNDT Act Rules and 
all the offences are punishable under Section 23 of the Act.  Both the accused are accordingly held guilty 
and convicted for the above offences.  Let the convicts be heard on the point of quantum of sentence on  
28.3.2006.

                   Sd/-

Announced:   Sub Divisional Judicial Magistrate 

Dt: 25.3.2006    Palwal. 25.3.2006

JUDGEMENt CoNtINUED:

Present :  APP for the State/Complainant

   Both convicts in person with Sh. R.A. Gupta, Advocate

oRDER oF SENtENCE

1.    Arguments on the point of quantum of sentence heard.  Convict Dr. Anil  Sabhani has stated that he is the sole 
bread earner of the family with an old mother and small children to look after.  He is doctor by profession and 
not a previous convict and a lenient view to taken against him.  Convict Kartar Singh has meanwhile stated 
that he is not a previous convict and has old parents and small children to look after.  He is the sole bread 
earner of the family and a lenient view taken against him.  The learned counsel for the convicts argued that 
the convicts are not previous offenders and they did not indulge in any criminal act and as much leniency be 
shown to tem.  The learned APP meanwhile argued that stringent punishment be awarded to the convicts, who 
have indulged in very serious offence.

2.    I have heard the convict, their counsel as also the learned APP for the State.  The convicts have prayed for 
a lenient view against them, but in my considered view they could not deserve the leniency prayed for.  As 
earlier discussed due to the illegal acts of the persons like the convicts the sex ratio is declining day by day in 
the country and in the State and because of the persons like the convicts the day is not far when there would be  
no girl child around.  In the present case, the convicts orally conveyed the sex of foetus to the patients, but due 
to the check of such illegal acts the  persons like the convicts have worked out their own sex determination 
code.  It was reported in the news paper recently as follows:

oRDER oF SENtENCE
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	 “If	the	doctor	tell	us	to	come	and	get	the	report	on	Monday,	we	know	it’s	a	boy.		Friday	means	a	firl,”	says	
Sarla, proud mother of three strapping boys in Karnal’s Chonchda village.  Her neighbour’s doctor adopted a 
slightly different modus operandi signature in red ink to indicate a girl child and blue for a boy.  “No words 
are exchanged.  It’s an unspoken thing and one doesn’t even have to ask,” she says.  If the doctor doesn’t’t 
oblige, some tout does.”

3.   It is further to be seen that Haryana’s infamously skewed sex ratio is not just about numbers though they are 
quite	horrific	861	per	1000	males	as	per	the	2001	census	it’s	also	about	attitudes.		Combined	with	ultrasound	
technology that motorable roads, electricity and extensive urbanization have brought only closer home, this 
has translated into a dearth of brides.  The statistics speak for themselves: 36.24% of men between 15 and 44 
years of age ( the so-called reproductive or marriageable age) were tabulated as being unmarried in the 1991 
census.  In some districts like Rohtak, the percentage was a high as 44.  Since then the number has only gone 
up.  Though the state government has claimed success in its efforts to correct the skewed sex ratio through 
awareness drives and incentives for the girl child, activists who work in the area are skeptical.

4.   The convicts together have indulging in a very serious crime.  To kill a person who may have the opportunity 
to defend himself is a very serious offence, but  even more serious is the offence where a person kills someone 
who is not even in a stage to defend himself.  The determination of sex by persons like the convicts lead to the 
above reality where on determining the sex of the foetus as female the same is killed in a cruel manner.  The 
act of the convicts is to be condemned and in my considered view the punishment to be awarded to the convict 
should act as a deterrent to other persons, so that no one indulges in such a heinous crime.  Accordingly,  I 
order	both	the	convicts	to	undergo	a	simple	imprisonment	for	a	period	of	two	years	and	to	pay	fine	of	Rs.	
5000/- each for the offences mentioned in section 6(a), 6(b), Section 5(1), 5(2) Section 4(1), 4(2), 4(3) and 
Section 29 read with Rule 9 of the Act and all the offences punishable under section 23 of the Act.  In default 
of	payment	of	fine,	the	convicts	shall	further	undergo	simple	imprisonment	for	a	period	of	three	months.		Fine	
paid.

Announced in open court: Sub Divisional Judicial Magistrate

Dated 28th March 2006    Palwal 28.3.2006

NOTE:  This judgment contains forty-nine pages and each page has been signed by me.

    Sub Divisional Judicial Magistrate

    Palwal 28.3.2006

***
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IN tHE CoURt oF tHE MEtRoPoLItAN MAGIStRAtE,  
41St CoURt, SHINDEWADI (DADAR), MUMBAI

C. C. No. 10169/MS/2004
Decided on 14/08/2009

Mumbai Municipal Corporation 

(Through Legal Assistant of G/N - Ward)

-Vs- 

1. Chhaya Rajesh Tated, Aged 42 yrs.

2. Shubhangi Suresh Adkar, Age 62 yrs.

Hon’ble Judge :R. V. Jambkar. 

Appearance :  Ld. Adv. Mr. Engineer for Complainant,

  Ld. Adv. Ghate for accused accused No.1.

  Ld. Adv. Vedak for accused No.2.

CASE SUMMARY 

This is the first case of conviction recorded under the Act in the State of Maharashtra and was 
given wide publicity by the media, which it deserved, for the purpose of creating awareness and 
sensitization among the general public and the doctor community. 

The facts of this case are peculiar and they pertain to the publication of an advertisement in 
the weekly magazine in connection with selection of the sex of foetus. In the weekly magazine, the 
Lokprabha dated 19/11/2004 and 03/12/2004 one advertisement was released by accused No. 1 to 
the effect that,

"_wcJm hdm'
J^©YmaUonwduM

{deof CnMma ! Xa 2 am, 4 Wm a{ddma 
(doi 12 Vo 6) S>m°. N>m`m VmVoS> (\$m°aoZ [aQ>Z©)
lr. Z{gªJ hmo_, goZm ^dZg_moa, XmXa n. _w§~B© 

24464985 gmo_. _§Ji - nra~mOma,
Am¡a§Jm~mX 2341180.

On 27/11/2004 P.W. No. 1 Dr. Kanchan after coming to know about the said advertisement, 
carried out an inspection of Shri Maternity and Nursing Home and found that no board was displayed 
there stating that sex of the foetus will not be determined. “”.Further, the registration certificate was 
not displayed and register of cases was also not maintained. Hence both, accused No. 1 Dr. Chhaya 
Tated who has issued the advertisement and accused No. 2 Dr. Adkar who was owner of the said 

 5 (3)
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Nursing Home were prosecuted for the contravention of the provisions u/s 22 (3) and Rules 6 (2), 4 
(1), (2), 9 (1) of the Act. 

Taking into consideration seriousness of the matter, the Court adopted the procedure laid down 
for warrant triable cases. Both the accused pleaded not guilty. Prosecution examined 4 witnesses in 
support of its case; whereas accused No. 1 examined herself in support of her defence that she has 
actually communicated to issue the advertisement “want a child?” and not “want a son?”  ¼eqy go;a\ 
and not eqyxk gok;\½ However there was mis-communication between her and her witness Sunil 
Patni. Moreover when she came to know that the advertisement was published in the magazine, she 
immediately informed the said publisher to issue a corrigendum which was accordingly published in 
Lokprabha magazine dated 31/12/2004.

The Court considered in detail the entire evidence on record, appreciated it in proper perspective 
and held that the defence raised by accused No. 1 was clearly an after thought. Both the accused 
were therefore held guilty for all the offences alleged against them and convicted and sentenced 
separately on each count to suffer R.I. for 3 years and to pay fine of Rs. 10,000/- each in default R.I. 
for further 3 months. (Para 20 & 32)

The Judgment is positive in several aspects, like appreciation of evidence, adopting deterrent 
approach while imposing punishment considering the serious nature of the offence and also having 
regard to the object of the Act, the status of the accused in society as doctors and therefore expected 
to follow the law and not to commit the breach there of.

JUDGMENt  
Per Hon’ble Mr. R. V. Jambkar.

Charge : For the Offence Punishable u/s. 22(3) and Sec.23 for contravening provisions of Rules 4(1) (2), 6(2) 
9(1) of Pre Natal Diagnostic Techniques Act, 1994 (Amended as The Pre-Conception & Pre-Natal Diagnostic 
Techniques (Prohibition of Sex Section) Act, 2003. 

(Here-in-after referred as “P.N.D.T. Act”.)

JUDGMENt  
(Delivered on 14/8/2009 )

1.  Accused – above named – are facing trial for the offence Punishable u/s. 22(3) and Sec.23 for contravening 
provisions of Rules 4(1) (2), 6(2), 9(1) of Pre Natal Diagnostic Techniques Act, 1994 (Amended as The Pre-
Conception & Pre-Natal Diagnostic Techniques (Prohibition of Sex Section) Act, 2003. 

2 .  The scenario of prosecution’s case unfurled during trial as;

(a)		 On	27/11/2004	P.W.N0.1	Dr.	Kanchan	Shrikant	Banavalkiar	was	serving	as	Medical	Officer,	Health	
Department, G/N – Ward, M.M.C., Mumbai. On that day, she received one letter from Deputy Director, 
Health	 Service,	 Bombay	 Circle	 in	 which	 Deputy	 Officer,	 Health	 asked	 her	 to	 take	 action	 against	
advertisement published by accused No.1 in weekly magazine “Lokprabha”, November 2004 in 
connection of selection of sex of baby. So, immediately, she carried out inspection of “Shree Maternity 
and Nursing Home, Dadar along with her Assistant Rathod, Sanitary Inspector Mr. Kadam and other 
staff. During the course of her inspection, she noticed that no board was displayed at “Shree Maternity 
and Nursing Home” Dadar, projecting “there will be no detection of the sex of the child”. Registration 
certificate	was	also	not	displayed	and	register	of	cases	was	also	not	maintained	by	“Shree	Maternity	
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and Nursing Home” which belongs to accused No.2 Dr. Adkar.

(b)  At the time of inspection, accused No.2 Dr. Adkar was present in the Nursing Home in the capacity 
of owner of said Nursing Home. Complainant made inquiry with her. During the course of inquiry, 
accused No.2 disclosed that accused No.1 Tated used to visit the Nursing Home on every second and 
fourth Sunday from Aurangabad. To that extent, accused No.1 gave written statement to complainant 
which is placed on record vide (Exh.P-5). Thereafter, P.W.N0.1 prepared panchnama in presence of 
two panchas, recorded statement of accused No.1 Chhaya Tated, carried out inquiry with the publisher 
and thereafter, came to conclusion that both the accused contravened the provisions u/s. 22 and Rules 
6(2), 4(1) (2), 9(1) of Pre Natal Diagnostic Techniques Act, 1994 (Amended as The Pre Conception 
&	Pre-Natal	Diagnostic	Techniques	(Prohibition	of	Sex	Section)	Act,	2003.	Hence,	she	filed	present	
complaint . 

(c)  My Ld. Predecessor Mrs. Karnik issued process against both the accused for the offence punishable u/s. 
22(3), Rules 6(2), 4(1) (2), 9(1) of Pre Natal Diagnostic Techniques Act, 1994 (Amended as The Pre 
Conception & Pre-Natal Diagnostic Techniques (Prohibition of Sex Section) Act, 2003. In sequel, both 
the accused appeared before the court and were released on bail. It appears from record that, looking 
into seriousness of matter, it came to be disposed off by way of adopting procedure laid down for 
warrant triable cases. Hence, evidence before charge of P.W.No.1 Dr. Banavalkiar came to be recorded, 
vide (Exh.P-4). At the initial stage both the accused partly exercised their right of cross examination and 
reserved their remaining cross. So, my Ld. Predecessor framed charge against both the accused for the 
offence punishable u/s. 22(3), Rules 6(2), 4(1) (2), 9(1) of Pre Natal Diagnostic Techniques Act, 1994 
(Amended as The Pre Conception & Pre-Natal Diagnostic Techniques (Prohibition of Sex Section) 
Act, 2003. On perusal of charge, it is to be seen that my Ld. Predecessor readover and explained the 
substance of charge to both the accused for which they pleaded not guilty and claimed to be tried.

(d)  Complainant / Prosecution examined P.W.N0.1 Dr. K.S. Banavalkiar (Exh.P-4) in the capacity of 
complainant, P.W.N0.2 Dr. D.G. Rathod (Exh.P-9) in the capacity of Medical Assistant, P.W.N0.3 
Ramakrishnan T.K. Kunhappan Kunnath (Exh.P-15) on the point of proving of advertisement, P.W.N0.4 
Vijay B. Padhey (Exh.P-22) in the capacity of Managing Director of P.Y. Padhey Publicity Private Ltd. 
Apart from these oral evidence, prosecution relied upon documentary evidence i.e. statement of accused 
No.1 recorded by complainant (Exh.P-5), panchnama (Exh.P-6), authority of P.W.N0.1 (Exh.P-7), 
Government	Gazette	(Exh.P-8),	registration	certificate	of	accused	(Article	D	and	E),	advertisements	
dt. 19/11/2004 and 3/12/2004 are (Exh.P-17 and 18 respectively), corrigendum (Exh.P-19), payment 
receipt (Exh.P-23). 

(e)  Statement of accused U/Sec. 313 of Cr. P. C. came to be recorded individually vide (Exh.P-26 and 27 
respectively).	In	defiance,	accused	No.1	took	the	defence	of	miscommunication	and	relied	upon	the	
explanation given by her to Vijay Padhey dt.19/11/2004 (Exh.P-24) and corrigendum (Exh.P-19). To 
the buttress, she got examined herself u/s. 315 of Cr.P.C. and relied upon the oral evidence of D.W.N0.2 
Vijay Patni on the point of proving of her defence of miscommunication.

(f)		 Perused	oral	and	documentary	evidence.	Read	memorandum	of	argument	filed	on	record.	Heard	Ld.	
Adv. Mr.Engineer for complainant and and Ld. Defence counsel Mr.Ghate for accused No.1 and 
Mr.Vedak for accused No.2. Thereon following points arises for my determination to which I have 
recorded	my	findings	thereon	for	the	reasons	discussed	thereunder	-

Points Findings 

1 )  Does prosecution proved that in the month of November 2000, at Weekly
 Magazine “Lokprabha” accused No.1 published advertisement about  selection of sex of baby 

before conception at Shree Maternity and Nursing Home,  Dadar and thereby committed an 
offence punishable u/s.22(3) of Pre Natal Diagnostic Techniques Act, 1994 (Amended as The 
Pre	Conception	&	Pre-Natal	Diagnostic		Techniques	(Prohibition	of	Sex	Section)	Act,	2003?		
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...Proved.
2)  Does the prosecution further proved  that in the aforesaid period and place, both accused did not 

get registered the Nursing Home in Form -A and thereby committed an offence punishable  u/s. 
23	for	contravening	the	provisions	of	Rule	4(1)(2)	of	the	P.N.D.T.	Act	?	 	

....Proved.
3) Does the prosecution further proved that in the aforesaid period and place accused failed to 

display	the	duplicate		certificate	of	registration	in	Form-B	to	conduct		pre-natal	diagnostic	tests	
or	procedure,		depending	on	the	availability	of	place,	equipments	and	qualified	employees		(no		
and standard maintained by such laboratory separate sentence  and thereby committed an offence 
punishable	passed)	u/s.23	for	contravening	the	provisions	of	Rule	6(2)	of	P.N.D.T.	Act	?

..Proved.
4. Does the prosecution further proved that in the aforesaid period and place accused failed to 

maintain a register showing serial order, names and address of patients given genetic counseling, 
subjected to pre-natal diagnostic procedure or tests,  the name of their spouse or father and the  
date on which they reported for counseling and thereby committed an offence punishable u/s. 23 
for	contravening	the	provision	of	Rule	9(1)	of	the	P.N.D.T.	Act	?

...Proved.
5	)		 What	order	?	As	per	final	order.	

REASoNS 

As to point No. 1 : 

3.  At the out set, before marshaling of evidence, I would like to reproduce the provisions of Sec.22 of P.N.D.T 
Act, which reads thus;

 Sec.22 : Prohibition of advertisement relating to preconception and prenatal determination of sex and 
publishment for contravention.

(1)  No person, organization, Genetic Conselling Centre,Genetic Laboratory or Genetic Clinic including 
clinic, laboratory or centre having ultrasound machine or imaging machine or scanner or any other 
technology capable of undertaking determination of sex of the foetus or sex selection shall issue, 
publish, distribute, communicate or cause to be issued, published, distributed or communicated any 
advertisement, in any form, including internet, regardingfacilities of pre-natal determination of sex or 
sex selection before conception available at such Centre, Laboratory, Clinic or at any other place.

(2)  No person or organization including Genetic Counseling Centre, Genetic Laboratory or Genetic 
Clinic shall issue, publish distribute, communicate or cause to be issued, published, distributed or 
communicated any advertisement in any manner regarding pre-natal determination or pre-conception 
selection	of	sex	by	any	means	whatsoever,	scientific	or	otherwise.	

(3)  Any person who contravenes the provisions of sub section(1) or sub section(2) shall be punishable 
with	Imprisonment	for	a	term	which	may	extent	to	three	years	and	with	fine	which	may	extent	to	ten	
thousand rupees.

 EXPLANAtIoN:For the purpose of this section, ‘advertisement’ includes any notice, circular, 
lable, wrapper or any other document including advertisement through internet or any other media in 
electronic or print form and also includes any visible representation made by means of any hoarding, 
wall painting, signal, light, sound, smoke or gas. 

4.  In order to prove the advertisement, alleged to have been published by accused No.1 in Lokprabha Weekly 
Magazine dt. 19/11/2004 and 3/12/2004, which are at (Exh.P-17 and P-18 respectively), prosecution got 
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examined P.W.N0..1 Dr. K.S. Banavalikar (Exh.P-4). According to her evidence that upon receiving the 
letter from Public Health Department, dt. 6/12/2004 ( Article-F ), she carried out inspection of Shree Nursing 
Home,	Dadar	and	verified	the	said	fact	from	accused	No.2	Dr.	Adkar,	who	is	the	owner	of	Shree	Nursing	
Home. According to the statement of accused No.2 (Exh.P-5), that accused No.1 Tated used to join Shree 
Nursing Home on every second and fourth Sunday from Aurangabad. This fact is also duly proved by the 
mouth of accused No.1, during the course of recording of her statement u/s. 313 of Cr.P.C. 

5. Prosecution examined P.W.N0.2 Dr. Mr. D.G. Rathod (Exh.P-9) who on 27/11/2004 was accompanied 
with P.W.N0.1. P.W.N0.2 deposed before the court that during the course of their inspection, they prepared 
panchnama.  Panchnama is placed before court vide (Exh.P-6).

6.  Further, prosecution examined P.W.N0.3 Ramakrishnan T.K. Kunhappan Kunnath (Exh.P-15) in the capacity 
of publisher of Lokprabha Magazine. According to his evidence that prior to 19/11/2004 he received D.T.P. 
Material by accused No.1 through P.Y. Padhye, Publicity Pvt. Ltd. Accordingly, he released the advertisement 
in Lokprabha magazine on 19/11/2004 and 3/12/2004. Thereafter, he also published corrigendum given by 
accused on 31/12/2004. 

7.  Further, prosecution examined P.W.N0.4 V.B.Padhye (Exh.P-22). According to his evidence that he is in well 
acquaintance	with	accused	No.1	since	15	years	and	in	the	month	of	October	first	week	accused	No.1	Chhaya	
Tated requested him to release the advertisement in weekly magazine Lokprabha for the month of November, 
December and January and provided ready D.T.P.(Dest Top Printing) material. Accordingly, he send it to 
the publisher of Lokprabha magazine, pursuant to which, Lokprabha magazine released advertisement on 
19/11/2004 and 3/12/2004.

8. Now, let us see the advertisement which were released by accused on 19/11/2004 and 3/12/2004, which reads 
thus;

Advertisement dt.19/11/2004:

"_wcJm hdm?'

J^©YmaUonyduM 

{deof CnMma ! Xa 2 am, 4 Wm a{ddma

doi 12 Vo 6. S>m°. N>m`m VmVoS>; \$m°aoZ [aQ>Z©,

lr. Z{gªJ hmo_, goZm ^dZg_moa, XmXa n. _w§~B© 24464985 

gmo_ _§Ji - nra~mOma, Am¡a§J~mX 2341180

Advertisement dt.3/12/2004:

"_wcJm hdm?'

J^©YmaUonwduM 

{dfoe CnMma ! Xa 2 am, 4 Wm a{ddma

doi 12 Vo 6, S>m°. N>m`m VmVoS> ;\$m°aoZ [aQ>Z©,

lr. Z{gªJ hmo_, goZm ^dZg_moa, XmXa n. _w§~B© 24464985 

gmo_ _§Ji - nra~mOma, Am¡a§J~mX 2341180

9.  In the light of aforesaid advertisements, accused No.1 got examined herself, as defence evidence vide (Exh.P-
29) and took the defence of miscommunication. According to her, that she completed her graduation in 
Homeopathic branch and in order to carry out her practice, she use to release advertisements in Lokprabha 
magazine as well as in other newspapers. For that purpose, she use to supply information of advertisement on 
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telephonic message to one Sunil Patani. Thereafter, Sunil Patani i.e. D.W.N0.2 use to provide that information 
to D.T.P. operator and thereafter it goes to P.W.N0.4 Padhye for its advertisement. 

10.  She further deposed that never she supplied the information in order to release the advertisement dt.19/11/2004 
and 3/12/2004. On the contrary, when she was giving telephonic information to Sunil Patani that time, he 
listen “want a son”, instead of “want a child” and got prepared the D.T.P. material from concern and supplied 
it to Shri. Padhye. So, it is telephonic miscommunication in between accused No.1 and D.W.N0.2 Sunil 
Patani.

11.  Further she deposed that on 17/11/2004 somebody informed her in respect of advertisements dt. 19/11/2004 
published in Lokprabha Magazine which issue was came into market for sale, immediately, she informed the 
said fact to P.W.N0.4 Padhye on telephonic message and wrote one letter to him and send it by hand delivery 
with someone .Similarly, she also communicated this fact to Additional Director, Health Department, Pune in 
written form on 7/12/2004. 

12.  In order to prove the defence of miscommunication, accused No.1 Tated relied upon the testimony of D.W.N0.2 
Sunil Patani (Exh.P-35). According to his evidence, that since 10 years he is acquainted with accused No.1 
on account of his business relations with accused No.1. At some occasion, when he used to come at Mumbai 
for his business purpose, that time accused No.1 used to supply the material of D.T.P. for advertisement 
thereafter he used to supply that material to Padhye Publicity Pvt. Ltd. He further deposed that, so far as 
advertisements dt. 19/11/2004 and 3/12/2004 are concerned, he listened “want a son”, instead of “want a 
child”. Accordingly, he got prepared D.T.P. material and supplied it to P.W.N0.4 Padhye. Pursuant to which, 
Lokprabha Magazine projected those advertisements. In order to substantiate the contention of D.W.N0.2, he 
relied	upon	his	affidavit,	which	is	placed	before	court	vide	(Exh.P-36).	

13.  The sum and substance of the defence taken by accused No.1 is concern, I would like to point out that in order 
to substantiate the defence of miscommunication, apart from these oral evidence accused No.1 relied upon 
the letter given by her to P.W.N0.4 Padhye, which is placed before court vide (Exh.P-24). Now, let us see the 
contents of letter, which reads thus;

Letter (Exh.P-24): 19@11@2004

 lr`wV {dO` nmÜ`o,

 gg³oh Z_ñVo / {d. {d. _mJrc doir _r D.T.P. ~ZdyZ KoUm-`mcm "_yc hdo?'Ago {fe©H$ ¿`md`mg \$moZda gm§{JVco 
hmoV. na§Vw \$moZda EoH$Ê`mV Ë`mÀ`mH$Sy>Z MyH$ Pmcr Am{U Ë`mZo "_yc hd§?' EodOr MwHy$Z _wcJm hdm? Ago {ef©H$ 
D.T.P. ~Z{dUm-`mH$Sy>Z H$adyZ KoVc§ Am{U nañna Vr D.T.P. Vw_À`mH$So> _w§~B© Am°{\$gmV AmUyZ {Xcr. hr D.T.P. 
_r ñdV… nm{hcrhr Zmhr Am{U {edm` Ago MwH$sMo H$mhr KSo>c ho _cm AJXrM AZno{jV hmoV§. H$maU `mnyduhr Ë`mZo 
D.T.P. ~ZdyZ KoVë`m hmoË`m Am{U nañna Vwåhm§cm _w§~B©À`m Am°{\$gmV _cm Z XmIdVm AmUyZhr {Xë`m hmoË`m.nU 
`mnydu Ago Ë`mÀ`mH$Sy>Z {ef©H$ MwH$sMo EoH$co OmUo Am{U Vfr MwH$sMr D.T.P.  hmoUo Ago AmOn`ªV H$YrM Pmco Zmhr. 
`mdoiMm A§H$ hm {Xdmir A§H$ hmoVm. Ë`m_wio Vmo ~mOmamV cdH$a Amcm Agmdm. H$mc Hw$UmMm Var _cm \$moZ Amë`mda 
Amnë`m Om{hamVr_Ü`o H$mhrVar MwH$sMo N>mnco Joë`mMo _cm cjmV Amco. _mPr ZwH$VrM \$moZ S>m`ar Hw$Ro>Var hadcr 
Agë`mZo _cm Vwåhm§cm cJoM \$moZ H$aVm Amcm Zmhr. åhUyZ AmO Am¡a§Jm~mXhÿZ _w§~B©cm `oUmaè`m ì`ŠVrH$So> ho nÌ _r 
EH$X_ JS>~S>rV {chÿZ nmR>{dV Amho. Iao åhUOo `m cmoH$n«^m _m{gH$mÀ`m proof reader  Zo "_wcJm hdm?' Ago {ef©H$ 
{XgVmM hr Om{hamV ~mOycm H$mTy>Z Ro>dmd`mg hdr hmoVr. H$mXm{MV Ë`m§À`mH$Sy>Zhr Vr MwH$sZo ZOaoAmS> Pmcr Agmdr. 
Agmo. _mÌ `mnyTo> hr MwH$sM Om{hamV A{O~mV hmoC Z`o Ago cmoH$n«^mcm Vm~S>Vmo~ H$i{dUo. 

 Amncr {dídmgy 

 S>m° N>m`m O¡Z
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14.  On close scrutiny of the contents of letter and oral evidence adduced by accused No.1, I found major 
inconsistency between them because,as per the letter xh.P-24),it is to be seen that at the relevant time accused 
No.1 misplaced her telephone diary so, she could not communicate this fact to P.W.N0.4 Padhye by telephonic 
message. Thereby, she wrote this letter (Exh.P-24) and send it to P.W.N0.4 Padhye by hand delivery with the 
help of one person. The said episode appears to be false simply for the reason that accused No.1 exposed in 
her chief examination by admitting that immediately when she came to know about the advertisements, she 
informed said fact to P.W.N0.4 Padhye on telephonic message and wrote one letter. This admission given 
by accused No.1 in her evidence itself appears to be contrary with the contents of letter, because as per the 
contents of letter that at the relevant time her telephone diary was misplaced, so she could not communicate 
this fact to P.W.N0.4 Padhye, on telephonic message, thereby she handed over this letter to one person 
who was coming towards Mumbai. If it was so, then question arises as to why accused No.1 deposed in 
her evidence that she informed this fact to P.W.N0.4 on telephonic message. This appears to be a major 
inconsistency in oral and documentary evidence adduced by accused No.1.

15.  Furthermore, I would like to point out that as per the evidence of P.W.N0.4 Padhye that, he is in acquaintance 
with accused No.1 since 15 years and he is having commercial relations with her. In this scenario, it is 
necessary for the court to scrutinize the oral and documentary evidence placed on record by defence witness 
and P.W.N0.4 Padhye with great care and caution. In sequel, while assessing the evidentary value of this 
letter, I would like to point out that, as per the evidence of accused No.1, it was delivered by her to P.W.N0.4 
Padhye by hand delivery. In order to prove this fact, it was necessary for her to examine that person who 
delivered it to P.W.N0.4 Padhye. On this point, the evidence adduced by accused No.1 and P.W.N0.4 Padhye 
remained silent as to who handed over this letter to P.W.N0.4 Padhye. In this background, had it been said 
that it is a genuine document, particularly when it was placed on record by P.W.N0.4 during the course of his 
cross examination when it was not called by accused or prosecution, from which only it could be gathered 
that it is a fabricated document prepared by accused No.1 with the help of P.W.N0.4 with intent to save her 
from this proceeding. So, there is a need to discard this evidence in toto. 

16.  Furthermore, I would like to point out that as per the evidence of D.W.N0.2 Patani that while receiving 
information of advertisement, he listened “want a son”, instead of “want a child”. So, he got prepared D.T.P. 
material	and	supplied	it	to	P.W.N0.4	Padhye.	Similarly,	D.W.N0.2	also	placed	his	affidavit	before	the	court	
vide (Exh.P-36), which is prepared by him before notary in which he retreated the same contentions. On 
this point, assuming for a moment, that this defence adopted by accused No.1 is true, then question arises 
as to why she failed to check out the contents of D.T.P. material prior to its advertisement. Is it not a duty of 
accused	No.1,	to	check	it?	But	to	that	extent,	there	is	no	explanation	given	by	accused.	Moreover,	during	the	
course	of	cross	examination	of	D.W.N0.2,	he	exposed	by	admitting	that	at	the	time	of	preparation	of	affidavit	
(Exh.P-36),	he	did	not	narrate	the	contents	of	affidavit	to	the	typist.	On	the	contrary,	it	came	to	be	typed	upon	
the instructions given by accused No.1 Dr. Tated and she paid the fees of notary. Similarly, at the time of 
preparation	of	affidavit	notary	did	not	administer	oath	to	him.	It	means	it	is	not	a	affidavit	in	true	sense.

17.		 Furthermore,	on	perusal	of	(Exh.P-36),	it	is	to	be	seen	that	at	the	time	of	preparation	of	affidavit,	D.W.N0.2	
stated before notary that he saved the contents of advertisement given by accused No.1 Chhaya Tated to 
him and as per the requirements of accused No.1, he used to supply that ready material to P.W.N0.4 Padhye. 
From this recitals, it is to be seen that already those advertisements were saved by D.W.N0.2 and upon the 
instructions from accused No.1 and as per her requirements, he used to supply that material to P.W.N0.4 
Padhye. This admission given by D.W.N0.2 before notary is also goes against the accused No.1 and it 
expressly helps to the story of prosecution.

18.  On this point, Ld. Defence Counsel vehemently argued that it is only part of miscommunication between 
accused No.1 and D.W.N0.2 Patani. When accused No.1 came to know about the fact of advertisement, 
immediately she published one corrigendum in Lokprabha magazine dt. 31/12/2004 (Exh.P-19). Now, let 
us see the contents of corrigendum (Exh.P-19) and its comparison with disputed advertisement (Exh.P-17), 
which reads thus;
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Corrigendum (Exh.P-19) Advertisement (Exh.P-17)

dt. 31/12/2009 dt.19/11/2004.

ewÜXrnÌH$ 

_wcJm hdm?

J^©YmaUonwduM {deof CnMma! 

Xa 2am, 4Wm a{ddma doi 12 Vo 6 

S>m°.N>m`m VmVoS> (\$m°aoZ [aQ>Z©) 

lr.Z{gªJ hmo_, goZm ^dZg_moa, XmXa n._w§~B© 24464985 

gmo_. _§Ji - nra~mOma, Am¡a§J~mX 2341180 

"_yc hd§?' EodOr _mJrc A§H$mV "_wcJm hdm' Ago MwH$sZo N>mnco Joco. 

Var J^©YmaUm Z hmoUm-`m§Zm AWdm J^©YmaUm hmoCZ ZD$ _{hZo nyU© Z hmoUm-`m Ho$goggmR>r 

J^©YmaUonydu {deof hmo{_Amon°{WH$ CnMma .

S>m°. N>m`m VmVoS> hmo{_Amon°{WH$ Vk

_w§~B© Xa Xwgam / Mm¡Wm a{ddma

Am¡a§Jm~mX Xa gmo_ / _§Ji 2341180

19.  On going through the contents of corrigendum and while comparing it with advertisement dt.19/11/2004 
(Exh.P-17), it is to be seen that accused No.1 made three major changes in corrigendum dt.31/12/2004. She 
changed the heading of advertisement i.e. “want a child”, instead of “want a son”, similarly, in corrigendum 
she failed to mention her degree and address of Shree Nursing Home along with its phone number. On this 
point, I would like to point out that in earlier advertisement dt.19/11/2004 (Exh.P-17) and dt.3/12/2004 (Exh.P-
18). accused personated herself as foreign returned doctor. But in corrigendum she mentioned Homeopathic 
expert and failed to give her contact address at Mumbai. Considering these major changes made by accused in 
corrigendum, it is to be seen that, if it was a part of miscommunication between accused No.1 and D.W.N0.2 
in connection with the “heading of advertisement”, then question arises as to why she failed to mention her 
degree as “foreign returned” Doctor and address of “Shree Nursing Home” along with “telephone number” 
in corrigendum. It means, she tried to cope up this lacuna.

20.  On this point, I hold that accused No.1 is not skilled person of Allopathy side because according to her evidence 
that she has completed graduation in Homeopathic side. If it was so, then question arises as to whether 
Homeopathy degree provides any such type of treatment. To that extent, the burden is shifted upon accused 
No.1 but, she could not rebut it. On the contrary, the advertisement dt. 19/11/2004 (Exh.P-17) and 3/12/2004 
(Exh.P-18), it is to be seen that she tried to personate herself as a foreign returned doctor and suppressed 
the	fact	of	her	original	qualification.But	in	corrigendum,	she	mentioned	her	qualification	as	Homeopathic	
Expert. It means, at the time of releasing corrigendum she became more cautions and took all precautionary 
measures with intent to save her from the proceeding, because as per her oral evidence that immediately when 
she came to know about the advertisements dt. 19/11/2004 and 3/12/2004, she published corrigendum, but it 
appears to be false. Because in present case on 27/11/2004 P.W.N0.1 carried out inspection of Shree Nursing 
Home and recorded statement of accused No.2 on 29/11/2004. It means prior to releasing of advertisement 
of corrigendum, she was well aware about the initiation of this proceeding. So, the entire defence evidence 
brought on record by the mouth of accused, D.W.No.2 and letter dt.19/11/2004 (Exh.P-24) and letter (Exh.P-
30) which are written by accused to Additional Director, Health Department, Pune on 7/12/2004, is appears 
to be a brought-up and fabricated evidence placed on record with intent to save accused No.1 from this 
proceeding. So, it is liable to be straight way rejected.
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21.  Furthermore, Ld. Defence Counsel for accused No.1 also raised objection in his memorandum of argument 
by submitting therein that at the time of inspection P.W.No.1, was not having any valid authority to carry 
out inspection under the P.N.D.T act. Despite this she acted and prepared panchnama. So, her act is an 
ultra virus. In order to ascertain the answer of this question, I have taken the assistance of oral evidence 
adduced by P.W.N0.1 (Exh.P-4), in which she categorically deposed that the then D.M.C. Mr. Doctor deputed 
her	at	G/N-Ward	as	a	Medical	Offier	Health	Department.	Similarly,	Government	Gazette	(Exh.P-8)	placed	
before	the	court	authorized	every	medical	officer	as	a	competent	authority	to	the	extent	of	their	respective	
territorial jurisdiction. In the present case it is not disputed that at the time of inspection P.W.N0.1 was 
authorized	by	D.M.C.	to	act	as	medical	officer	for	G/N-Ward.	The	said	authority	is	not	seriously	challenged	
in cross examination. Similarly, Gazette itself is having presumptive value as contemplated under Sec.81 of 
the Evidence Act.Under these circumstances, I hold that P.W.N0.1 is authorized to exercise the powers given 
under this Act

22.  So far as involvement of accused No.2 Dr. Adkar is concerned, Ld. Defence Counsel Mr.Vedak for accused 
No.2 submitted that whatever the practice carried out by accused No.1 at Shree Nursing Home was not having 
any concern with accused No.2, because accused No.2 allowed her to carry out her practice as Homeopathic 
Expert. So, she does not covered under the provision of Sec.22 of the P.N.D.T. Act. On this aspect, I failed to 
understand the argument advanced by Ld. Defence Counsel simply for the reason that, when accused No.2 
allowed accused No.1 to carry out her practice prior to two years, then it will be treated that accused No.2 
is also having commercial terms with accused No.1, under these circumstances, there is also necessity to 
scrutinize	the	evidence	of	both	the	accused	with	great	care	and	caution.	While	scrutinizing	it,	firstly,	I	would	
like	to	reproduce	the	definition	of	Genetic	Counseling	Centre,	which	is	provided	u/s.2(c)	of	the	P.N.D.T.	Act	
which reads thus;

 “Genetic Counseling Centre” means an institute, hospital, nursing home or any place, by whatever name 
called, which provides for genetic counseling to patients;

 “Genetic Clinic” means a clinic, institute, hospital, nursing home or any place, by whatever name called, 
which is used for conducting pre-natal diagnostic procedures;

EXPLANAtIoN:

 For the purposes of this clause, “Genetic Clinic”includes a vehicle, where ultrasound machine or imaging 
machine or scanner or other equipment capable of determining sex of the foetus or a portable equipment 
which has the potential for detection of sex during pregnancy or selection of sex before conception, is used;

23.		 On	going	through	the	definition	of	Genetic	Counseling	Centre,	it	is	to	be	seen	that	any	nursing	home	or	any	
place by whatever name called, came to be used for counseling to the patients is called, ‘Genetic Counseling 
Centre’ and as per Sec.4 of the P.N.D.T. Act it is necessary for every Genetic Counseling Centre to get it 
registered under the P.N.D.T. Act. 

Sec.4 reads thus;

4.  Regulation of pre-natal diagnostic techniques: On and form the commencement of this Act-

(1)  no place including a registered Genetic Counseling Centre or Genetic Laboratory or Genetic Clinic 
shall be used or caused to be used by any person for conducting pre-natal diagnostic techniques except 
for	the	purposes	specific	in	Cl.(2)	and	after	satisfying	any	of	the	conditions	specified	in	Cl.(3);

(2)  no pre-natal diagnostic techniques shall be conducted except for the purposes of detection of any of the 
following abnormalities, namely;

(i) chromosomal abnormalities.

(ii) genetic metabolic diseases;

(iii) haemogloginopathies;
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(iv) sex-linked genetic diseases;

(v) congenital anomalies;

(vi)	 any	other	abnormalities	or	diseases	as	may	be	specified	by	the	Central	Supervisory	Board;

(3)		 no	pre-natal	diagnostic	techniques	shall	be	used	or	conducted	unless	the	person	qualified	to	do	so	is	
satisfied	for	reasons	to	be	recorded	in	writing.
(i)	 age	of	the	pregnant	woman	is	above	thirty	five	years;
(ii) the pregnant woman has undergone two or more spontaneous abortions or foetal loss;
(iii) the pregnant woman had been exposed to potentially teratogenic agents such as drugs, radiation, 

infection or chemicals.
(iv) the pregnant woman or her spouse has a family history of mental retardation or physical 

deformities such as, spasticity or any other genetic diseases.
(v)	 any	other	condition	as	may	be	specified	by	the	Board.

24.  In present case, while assessing evidence against accused No.2, I hold that accused No.1 and accused No.2 
are having cordial relations with each other, accused No.1 was practicing in Shree Nursing Home, which 
belongs to accused No.2. Under these circumstances, whether is it possible to place reliance upon the defence 
taken	by	accused	No.2	in	connection	with	her	non	involvement	in	the	said	crime?	The	rational	answer	of	this	
question goes into negative simply for the reason that in present case accused No.1 and 2 are having cordial 
relations.	Both	are	qualified	doctors.	For	a	moment	if	court	assumes	that	accused	No.2	came	to	know	about	
the act of accused No.1 after the date of inspection i.e. 27/11/2004 then question arises as to why immediately 
she failed to inform the said fact to the appropriate authority i.e. Maharashtra Council of Homeopathy Board 
in connection with professional misconduct of accused No.1 for taking serious action against her. When she 
remained silent on this point, then only inference could be drawn that accused No.2 impliedly consented 
accused No.1 to carry out her practice at her nursing home by way of providing aid to her at her nursing home, 
which is not registered under P.N.D.T. Act. Hence, I hold that in present case both the accused contravened 
the	provisions	of	Sec.22	of	P.N.D.T.	Act.	Therefore,	I	have	no	hitch	to	record	my	findings	on	Point	No.1	in	
the	affirmative.

25.  As to Point No.2 and 3: 

 Both the points are interlinked so discussed with each other. To that extent, let us see the provisions of Rule 
4(1)(2) of the P.N.D.T. Act which reads thus;
4.  Registration of Genetic Counseling Centre, Gentic Laboratory and Genetic Clinic – (1) An application 

for registration shall be made to the Appropriate Authority, in duplicate, in Form A, duly accompanied 
by	an	Affidavit	containing-
(i)  an undertaking to the effect that the Genetic Centre / Laboratory/ Clinic/ Ultrasound Clinic/ 

Imaging Centre / Combination thereof, as the case may be, shall not conduct any test or procedure, 
by whatever name called, for selection of ‘sex’ before or after conception or for detection of sex 
of	foetus	except	for	diseases	specified	in	Section	4(2)	nor	shall	the	sex	of	foctus	he	disclosed	to	
any body; and

(ii)  an undertaking to the effect that the genetic centre / Laboratory /clinic combination thereof as 
the case may be shall display prominently a notice that they do not conduct any technique test 
or procedure etc. by whatever name called for detection of sex of foetus or for selection of sex 
before or after conception.

(2)		 The	Appropriate	Authority,	or	any	person	in	his	office	authorized	in	 this	behalf,	shall	acknowledge	
receipt of the application for registration, in the acknowledgment slip provided at the bottom of Form 
A,	immediately	if	delivered	at	the	office	of	the	Appropriate	Authority,	or	not	later	than	the	next	working	
day if received by post. 
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26.  After going through the provision of Rule 4 of the said Act, it is to be seen that it is necessary for every 
Genetic Counseling Centre to get it registered before the appropriate authority because Genetic Counseling 
Centre	is	a	process,	where	qualified	Genetic	Counselor	will	conduct	genetic	test,	evaluate	family	history	to	
know where the patients are passing some diseases from one generation to another. In present case, without 
having	any	qualification	to	run	genetic	counseling	center,	both	the	accused	run	it	at	the	nursing	home,	belongs	
to accused No.2 Dr. Adkar. So, I am of the opinion that, it is not only contravention of Rule 4 but it is a false 
impersonation	of	both	the	accused	to	the	public	who	is	innocent	and	not	having	sufficient	knowledge	about	
the	medical	field	and	acts	upon	their	advices.	Hence,	I	hold	that,	prosecution	duly	succeed	to	prove	that	both	
accused contravened Rule 4(1)(2) and Rule 6 of the P.N.D.T. Act. So far as, Point NO.3 is concerned, I hold 
that the said point is already covered while deciding point No.2 hence, no need to pass separate sentence for 
contravention	of	Rule	6(2)	of	the	P.N.D.T.	Act.	Therefore,	I	have	recorded	my	findings	to	point	No.2	and	3	
accordingly. 

27.  As to point No.4: 

 It has come in the evidence of P.W.N0.1 and P.W.N0.2 that at the time of inspection both the accused failed to 
produce the registers showing names and addresses of men and women to whom they tendered the services 
of	counseling.	To	that	extent,	first	of	all,	I	would	like	to	point	out	that,	it	is	unauthorized	genetic	counseling	
centre, established by both the accused. Under this circumstance, it is not expected from them to maintain the 
register with intend to create evidence against them. So, there might be a chance that accused did not maintain 
the register. Whatever-so-may-be, but the provisions of Rule 9(1) provides condition to maintain record at 
Genetic Counseling Centre and in present case accused failed to maintain it, though it was not registered. So, 
I hold that accused also contravened Rule 9(1) of the P.N.D.T. Act. 

28.  As to point No.5:

	 Cumulative	effect	of	the	aforesaid	discussion	and	the	findings	thereon	goes	to	suggest	that	in	present	case	
prosecution duly succeed to prove the guilt against accused for the offence punishable u/s.22(3) and 23 for 
contravening	Rules	6(2),4(1)(2),9(1)	of	P.N.D.T.	said	Act.	So,	I	have	recorded	my	findings	on	Point	No.4	in	
the	affirmative.	My	findings	constrained	me	to	pause	here	to	hear	the	accused	on	the	quantum	of	sentence.	

Date: 14/8/2009.
Mumbai .

(R. V. Jambkar) 
Metropolitan Magistrate, 
41st Court, Shindewadi,
Dadar, Mumbai. 

JUDGMENt RESUMED 

29.  On the quantum of sentence, accused No.1 submitted that she belongs to middle class family and bread and 
butter	of	her	children	is	depend	upon	her	earning.	So,	she	prayed	for	imposing	minimum	fine.	Accused	No.2	
submitted	that	she	is	senior	citizen	and	aged	around	62	years.	So,	she	prayed	for	imposing	minimum	fine.

30.  Heard Ld. Defence counsel Mr. Ghate for accused No.1 and and Mr.Vedak for accused No.2. They also 
retreated the same contention.

31.  While considering the quantum of sentence, court has to consider the mitigating and aggravating circumstance. 
Accused in the case at hand are doctors. Admittedly, they are reputed persons from the society. Society looks 
towards them as their ideal persons and when such persons have committed the offence which is coming 
within ambit of not only heinous but also against the existence of the society. Because, by their act they 
have encouraged to the society for determination of sex of female with a view to prevent pregnancy of 
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female	 foetus.	So,	 definitely,	 it	 come	within	 the	 ambit	 of	 aggravating	 form	of	 circumstance.	Under	 such	
circumstances, they are not entitled for leniency. 

32.  Similarly, P.N.D.T Act views the offence committed under this act very seriously which makes every offence 
under this act is cognizable, non-bailable and non-compoundable. The Legislature want to protect the dignity 
and status of women. In this context Parliament introduced this act which never permit for showing leniency 
while passing sentence thereon. Therefore, I proceed to pass following order.

oRDER

1.  Accused 1. Chhaya Rajesh Tated and 2. Shubhangi Suresh Adkar are hereby convicted u/s. 248(2) of Cr.P.C. 
of the offence punishable U/Sec. 22(3) for contravening the provisions of Sec.22(1)(2) and for the offence 
punishable u/s.23 for contravening the provisions of Rules 6(2), 4(1) (2), 9(1) of Pre Natal Diagnostic 
Techniques Act, 1994 (Amended as The Pre Conception & Pre-Natal Diagnostic Techniques (Prohibition of 
Sex Section) Act, 2003. 

2.  Both the accused are hereby sentenced to suffer R.I. for three years for the offence punishable u/s. 22(3) for 
contravening	the	provisions	of	Sec.22	of	P.N.D.T	Act	and	do	pay	fine	amount	of	Rs.10,000/-	(Ten	Thousand	
only)	each.	In	default	of	payment	of	fine,	they	shall	suffer	R.I.	for	three	months.

3.  Both the accused are hereby sentenced to suffer R.I. for three years for the offence punishable u/s. 23 for 
contravening	 the	provisions	of	Rule	4(1)(2)	of	P.N.D.T	Act	 and	do	pay	fine	 amount	of	Rs.10,000/-	 (Ten	
Thousand	only)	each.	In	default	of	payment	of	fine	they	shall	suffer	R.I.	for	three	months.

4.  Both the accused are convicted for the offence punishable u/s. 23 for contravening the provisions of Rule 
6(2), but no separate sentence passed for the same.

5.  Both the accused are hereby sentenced to suffer R.I. for three years for the offence punishable u/s. 23 for 
contravening	the	provisions	of	Rule	9(1)	of	P.N.D.T	Act	and	do	pay	fine	amount	of	Rs.10,000/-	(Ten	Thousand	
only)	each.	In	default	of	payment	of	fine	they	shall	suffer	R.I.	for	three	months.

6.  Accused shall surrender their bail bonds, if any for undergoing the sentence.

7.  All sentences shall run concurrently.

8.  Copy of Judgment be delivered to both the accused, free of costs, forthwith.

Date:14/8/2009.
Mumbai. 
(R. V. Jambkar) 
Metropolitan Magistrate, 
41st Court, Shindewadi, 
Dadar, Mumbai. Rgz. 

***

oRDER
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IN tHE CoURt oF JUDICIAL MAGIStRAtE (F.C.)   
At - PARoLA, DIStRICt JALGAoN

(Presided over by S. P. Naik- Nimbalkar,   
Judicial Magistrate (F. C.), Parola)        
Regular Criminal Case No. 5/2006

Decided on 27.07.2010

The Appropriate Authority,

Dr.  Sambhaji Patil

-Vs.-

Dr.  Prashant Navnitlal Gujrathi

The Pre Conception and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Rules 1996 - Rule 9 (4) 
punishable under Section  23 and 25 of The Pre Conception and Prenatal Diagnostic Techniques (Prohibition of Sex 
Selection) Act 2003 

CASE SUMMARY 

This judgment comes after a full fledged trial conducted in the Court of Judicial Magistrate First 
Class at Parola, Dist. Jalgaon.  It is one of those early decisions which are an encouragement for the 
prosecution.  In this case the accused was  prosecuted u/s 23 and 25 of the Act for contravention of 
Rule 9 (4) of the Act, for non maintenance of record and for failure to submit the record which was to 
be the maintained as per Form-F, of his sonographic clinic, before Appropriate Authority at the time 
of inspection.  

The court considered in detail the relevant provisions, like Section 4 (3) Section 29 (2) Rule 10 
(1A), Rule 11 in their proper perspective, casting the bounden legal duty on the accused to produce 
and show the record to inspecting Authorities. The court elaborately dealt with the various pleas taken 
by the defence including the challenge to competence of Appropriate Authoritiy to file a complaint 
for non compliance with procedure of seizure, the conduct of accused and held accused guilty for 
offence u/s 23 and 25 of the Act for contravention of Rule 9 for non maintenance of records.  

While awarding the sentence, the Court dealt with the object of the Act and as to how non 
maintainance of form-F amounts to contravention of provisions of Section 5 and 6 within the meaning 
of Section 4 (3) of the Act, making the offence more serious and grave.  The court has considered the 
need for imposing deterrent punishment in view of declining sex ratio particularly in the said Taluka 
and status of the accused as Doctor by profession, , casting further responsibility upon him to obey 
the law.  The Court accordingly sentenced him to suffer rigorous imprisonment of 1 year and to pay 
fine of Rs. 5000/- in default to suffer further simple imprisonment of two months. 

In this case for the first time the Proviso to Section 4(3) of the Act and its effect was discussed. 
Failure of the Accused in discharging the burden shifted upon him by this Proviso was one of the 
factors resulting in his conviction. 

 5 (4)
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The Court also took note of Section 28(1)(a) of the Act while rejecting the contentions of 
the defence that complaint was not filed by the Police or before the Police. The Court also rightly 
rejected the various contentions about improper procedure of search, seizure and sealing, which are 
routinely raised in various proceedings. (Para 52)

The most important part of the judgment is that the court has directed the copy of judgment 
to be given to the Appropriate Authority through Civil Surgeon, Jalgaon for reporting the name of 
accused to the State Medical Council for taking necessary action against him as per Section 23 (2) 
of the Act. .(Para 75) It is reported that now the Civil Surgeon has already taken necessary action

The Credit for the success of the case to some extent also goes to Assistant Public Prosecutor 
for bringing sufficient oral and documentary evidence on record by examining the complainant, 
panch and Medical Officer and by proving Panchnama and Authority Letter.

This Judgment is thus, on all fronts a step forward.

JUDGMENt  
Per Shri  S. P. Naik- Nimbalkar,    

Judicial Magistrate (F. C.), Parola 

(Delivered on  27th  July 2010)
Mr. Sambhaji . R. Jadhav, Ld. A. P. P. for complainant.

Mr. U. B. Misar, Ld. Advocate for accused.
1) Accused Dr. Prashant Navnitlal Gujrathi,   resident of Parola is charged for the  contravention of Rule 9 (4) 

under The Pre Conception and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Rules 1996 
(Hereinafter  ‘Rules 1996’  for short) punishable under Section  23 and 25 of The Pre Conception and Prenatal 
Diagnostic Techniques (Prohibition of Sex Selection) Act 2003 (Hereinafter P. C. P. N. D. T. Act 2003 for 
short).

2) The summation and summarization of the complainant’s case may be stated as under: 

	 Complainant	Dr.	Sambhaji	Patil,	Medical	Officer,	Rural	Hospital,	Parola	was	appointed	as	the	appropriate	
authority under Section 17 of the P. C.P. N. D. T. Act 2003, by the Maharashtra Government. 

3) Accused Dr. Prashant Gujrathi runs Shriji Hospital at Parola, which is a sonography clinic. Civil Surgeon, 
Jalgaon has sanctioned this sonography centre as an ultra sonography centre. Dr. Minal D. Khalane, radiologist, 
Dhule operates the sonography machine at the aforesaid Shriji Hospital, Parola.   

4)	 On	11-12-2005,	complainant	Dr.	Sambhaji	Patil	along	with	Dr.	Mrs.	Kavita	Sontakke,	Medical	Officer,	Civil	
Hospital, Jalgaon has inspected the sonography centre of the accused. They demanded the requisite record to 
be maintained under the P. C. P. N. D. T. Act, 2003 to the accused. Accordingly, accused had handed over one 
register	and	registration	certificate	to	the	complainant.	It	was	revealed	during	this	inspection	that	the	Form	F	
register, consent forms of pregnant women willing to undergo sonography and copy of the P. C. P. N. D. T. 
Act 2003 was not found at the sonography centre. Accordingly, the complainant had inferred that the accused 
had contravened the provisions under ‘Rules 1996’. Subsequently, the complainant had seized and sealed the 
ultra sonography machine  and  a printer by doing a panchanama.

5)	 Thereafter,	the	present	complaint	was	filed	on	3-1-2006	for	contravention	of	Rule	9	(4)	constituting	for	an	
offence punishable under Section 23 and 25 of the P. C. P. N. D. T. Act, 2003.  As per order on Exh. 1 dated 
3-1-2006 of my Hon’ble learned pre-decessor the then Judicial Magistrate    (F. C.), Parola, process was 
issued in the form of summons against the accused for contravention of Rule 9 Punishable under Sections 23 
and 25 of the P. C. P. N. D. T. Act 2003. 
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6) The accused has appeared on 10-1-2006 and was released on bail vide order dated 10-1-2006 on Exh.6 i. e. 
the bail application. 

7)	 As	the	case	is	filed	as	private	complaint	otherwise	than	on	police	report,	the	evidence	before	charge	came	to	
be recorded. Prosecution has examined as many as three witnesses as follows. 

1) The Appropriate Authority, complainant P. W. No.1 Dr. Sambhaji Rawan Patil at Exh. 22.

2) Panch witness P. W. No. 2 Baliram Mahadu

 Walunj Wani at Exh. 25.

3)	 Medical	Officer,	Civil	Hospital,	 Jalgaon,	 P.W.No.3	Dr.	Mrs.	Kavita	Satish	Sontakke	 at	Exh.	 26	 in	
capacity of member of the inspecting party. 

 The accused has cross-examined P. W. No. 2 Baliram and P. W. No. 3 Dr. Mrs. Kavita Sontakke wholly. 
Whereas, cross-examination of P. W. No. 1 Dr. Sambhaji Patil was partly taken before charge and in 
lieu of order below  Exh. 38 dated 22-1-2010, P. W. No. 1 Dr. Sambhaji Patil was again cross-examined 
by the accused. 

8)	 Along	 with	 the	 above	 mentioned	 oral	 evidence,	 the	 prosecution	 has	 filed	 the	 following	 documentary	
evidence. 
1) Panchanama dated 11-12-2005 at Exh. 23.
2) Letter of  Additional Director, Family Welfare, Health Services,Mother and Child Development and 

School Health Department, Pune at Exh. 24.
3)	 Learned	Additional	Public	Prosecutor,	Jalgaon	has	filed	evidence	close	pursis	vide	Exh.	36.	
	 Prosecution	has	also	placed	seized	register	Article	A	and	copy	of	registration	certificate	Article	B,	on	

record. 

9) Considering the oral and documentary evidence on record, as per order below Exh. 1 dated 15-12-2009, the 
charge for the contravention of Rule 9 (4) of  ‘Rules 1996’ punishable as an offence under Sections 23 and 25 
of the P. C. P. N. D. T. Act, 2003 was framed by me against the accused on 15-12-2009 vide Exh. 33. I have 
explained the contents of the charge i. e. the particulars of the offence in Marathi,  to the accused. The accused  
understood the same. He has pleaded not guilty to the offence. Hence, the trial ensue. 

10) The statement of accused under Section 313 of Code of Criminal Procedure, 1973. (Hereinafter for short Cr. 
P. C.) was recorded vide Exh. 42 on 23-2-2010. He has denied the entire  incriminating evidence against him. 
The	accused	has	filed	the	following	documents	during	his	statement	vide		Exh.	42,	as	follows.

1) Letter dated 31-12-2005 given by the accused to Civil Surgeon, Jalgaon at Exh. 32A. 

2)	 The	monthly	reports	filed	at	Cottage	Hospital,	Parola	of	December	2005,	November	2005,	October	
2005, September 2005, August 2005, July 2005, June 2005, May 2005, April 2005 from Exh. 45 to 53 
respectively.      

	 Along	with	these	documents,	the	accused	has	also	filed	the	F	form	registers	from	Articles	1	to	7	and		
registers in Format F from Articles  8 to 14. 

11)	 In	view	of	the	above	rival	facts	and	evidence	filed	on	record	by	the	prosecution	as	well	as	the	accused,	the	
following	points	arise	for	my	determination	and	I	have	given	my	findings	against	each	of	them	for	the	reasons	
recorded below. 

Points            Findings 

1) Whether the prosecution proves that accused Dr. Prashant  Navnitlal Gujrathi failed to submit  the 
record which was necessary to be   maintained by his sonography clinic  in respect of each man or 
woman	 	 subjected	 to	any	Prenatal	Diagnostic	 	Procedure/Techniques/Test,	as	 specified	 	 in	Form	F,	



Compilation and Analysis of Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex Selection) Act, 1994 |  177

Cases of  Conviction

annexed  to the P. C. P. N. D. T. Act, 2003, before the complainant  Dr. Sambhaji Patil on 11-12-2005 
at Shriji Hospital, Parola, Taluka Parola, District Jalgaon and has  contravened the Rule 9 (4), framed  
under ‘Rules 1996’ and thereby  committed an offence  punishable  under Sections 23 and 25 of the   
P.	C.	P.	N.	D.	T.	Act,	2003	?.

…  Yes

2)	 What	order	?.		 	 	 	 	 		 																															…		As	per	final	order	

REASoNS 

12) As to point No. 1 :

          Submissions of both Ld. Counsels :    

 I have heard the arguments advanced by learned A. P. P. Mr. S. R. Jadhav and learned advocate Mr. U. B. 
Misar for the accused. Learned A. P. P. Mr. S. R. Jadhav has submitted that P. W. No. 1 Dr. Sambhaji Patil is 
the appropriate authority with reference to Section 2 (A) and Section 17 of the P. C. P. N. D. T. Act, 2003. The 
letter in this context of Additional Director, State Government is duly proved. P. W. No. 2 Baliram Walunj 
Wani has proved the panchanama and seizure of register from the clinic of accused. He has further submitted 
that the application dated 31-12-2005 vide Exh. 32A of the accused suggest the apprehension in the mind of 
the accused. The accused has kept mum from the date of inspection i. e. 11-12-2005 till 31-12-2005. This 
shows	that	he	has	manipulated	the	record,	which	is	filed	at	Article	1	to	14	at	the	time	of	his	statement	recorded	
under Section 313, Cr. P. C. The defence of the accused is after thought and is against preponderance of 
probabilities. Therefore, it can not be accepted. The prosecution has proved the case beyond all reasonable 
doubts. Finally, he has submitted that the accused be dealt with as per provisions of law. 

13) On the contrary, learned advocate Mr. U.B. Misar for the accused has heavily attacked all submissions of 
prosecution	and	has	argued	at	length.	He	has		submitted	that	the	delay	of	filing	the	complaint	from	11-12-
2005 till 3-1-2006 suggests the concoction of this complaint. He has further submitted that P. W. No. 1 Dr. 
Sambhaji Patil is not an appropriate authority within the meaning of Section 17 of the  P. C. P. N. D. T. Act, 
2003.	The	letter	of	Additional	Director,	State	Government	filed	at	Exh.	24	is	not	proved	and	the	same	can	
not be read in evidence. He has also submitted that police can take cognizance of this complaint. But the 
complainant	has	not	filed	any	complaint	nor	has	given	information	to	the	police	station.	He	has	come	down	
strenuously on the seizure panchanama with the aid of Rule 12 of ‘Rules 1996’. As per him, the search and 
seizure	of	the	documents	is	not	proved.	The	visit	form		is	not	filled	by	the	inspecting	party.	He	further	submits	
that the accused has maintained all the record as contemplated under the  P. C. P. N. D. T. Act, 2003 and the 
same	is	filed	on	record	vide	Articles	1	to	14.		

14) Learned advocate Mr. U. B. Misar for the accused has also placed his reliance on:

1) Vijay Bhagwan Shetty Vs. State of  Maharashtra and another, 2009 (2) Mh. L. J. (Cri.) 143.

2) Bhalchandra Namdeo Shinde Vs. State of Maharashtra, 2003 Bom. C. R. (Cri.) 133.

3)  Naba Kumar Das Vs. State of West Bengal, 1974 Cri. L. J. 512.

 I have gone through the above mentioned case laws. It would be proper to elaborate the aforementioned 
arguments along with the produced authority case laws at the relevant part hereinafter.   

15) Non-disputed facts :

 At the outset, before proceeding further, it would be proper to lay down the facts which are not disputed by 
accused on record. This ‘non disputed’ facts which are gathered from the evidence on record as well as the 
statement of accused recorded under Section 313, Cr. P. C. vide Exh. 42 may be listed as follows. 
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1) Accused Dr. Prashant Gujrathi is a registered medical practitioner and runs ‘Shriji’ Hospital at Parola 
which is a sonography clinic.

2) P. W. No. 1 Dr. Sambhaji Patil along with other members has  inspected ‘Shriji’ Hospital, Parola on 
11-12-2005.

3) Accused Dr. Prashant Gujrathi was present at the time of this inspection. 
 Except aforementioned facts, all other facts are disputed by the accused. 

16) Nature of the offence and burden on prosecution :

 At this juncture, it would be proper to lay down the burden which the  prosecution is facing in this trial. As 
mentioned	earlier,	the	offence	is	filed	for	the	contravention	of	Rule	9	(4)	of	the	‘Rules	1996’	which		constitutes	
for an offence punishable under Sections 23 and 25 of the  P. C. P. N. D. T. Act, 2003. Rule 9 (4) of ‘Rules 
1996’lay down that every genetic clinic to maintain record in respect of each man or woman subjected to 
any	prenatal	diagnostic	procedure/techniques/test,	and	shall	be	maintained	as	specified	in	Form	F.	Form	F	is	
annexed along with ‘Rules 1996’. Form F starts with reference to proviso to Section 4 (3), Rule 9 (4) and Rule 
10 (1A). So, before discussing the contents of Form F, it would be proper to discuss this legal provisions. 

17) Proviso to Section 4 (3) of the P. C. P. N. D. T. Act, 2003 mentions that the person conducting ultra sonography 
on a pregnant woman shall keep complete record thereof in the clinic in such manner, as may be prescribed 
and	any	deficiency	or	inaccuracy	found	therein	shall	amount	to	contravention	of	the	provisions	of	Section	5	
or Section 6 unless contrary is proved by the person conducting such ultra sonography.

18) Section 5 of the P. C. P. N. D. T. Act, 2003 lays down that written consent of pregnant woman has to be obtained 
before conducting the prenatal diagnostic procedure and no person including the person conducting prenatal 
diagnostic procedure shall communicate the sex of the foetus by words, signs or in any other manner. Section 
6	prohibits	the	determination	of	the	sex	of	the	foetus.	So,	by	virtue	of		proviso	to	Section	4	(3)	any	deficiency	
or inaccuracy found in the record of genetic clinic would amount to contravention of aforementioned Section 
5 and 6. By virtue of Section 5 and 6, maintaining complete record is not a mere formality. But amounts to 
contravention of Section 5 and 6 of the P. C. P. N. D. T. Act, 2003. Also, it casts legal duty and burden on the 
concerned genetic clinic. 

19) Further Rule 10 (1A) of the ‘Rules 1996’ creates an obligation on any person conducting ultra sonography/
image scanning on a pregnant woman of  giving a declaration on each report that she does not want to know 
the sex of the foetus. Neither it is detected or disclosed to anybody. 

20) Form F contains detail 19 entries specifying the details about the genetic clinic, patient, patient’s history, 
duly signed by the Gynaecologist/Radiologist/Director of the clinic. Form F also provides for declaration 
of pregnant woman with her signature or thumb impression, that she does not want to know the sex of her 
foetus. It also contains the declaration of Doctor/person conducting ultra sonography/image scanning that he/
she have neither detected nor disclosed the sex of foetus to anybody in any manner. Considering the above 
entries and declaration, Form F appears to be an important part of the prenatal diagnostic transaction. 

21) Considering the aforesaid legal provisions, the complaint Exh. 1 and the charge at Exh. 33, the prosecution 
is burdened in this case to prove that accused Dr. Prashant Gujrathi has failed to submit the complete record 
of any man/woman subjected to prenatal diagnostic techniques/procedure/test which was obligatory on him 
to	be	maintained	as	specified	in	Form	F,	Annexed	to	‘Rules	1996’.	Prosecution	has	to	prove	the	above	fact	
beyond all reasonable doubts by leading cogent, convincing and clinching evidence. If the prosecution fails 
to bring home the guilt of accused, as per cardinal principles of criminal trial, the accused is entitled for an 
acquittal. 

22) Prosecution’s evidence : 

 At the cost of repetition, it is necessary to state that in the complaint Exh. 1, Para No. 3, it is particularly 
mentioned that,  P. W. No. 1 Dr. Sambhaji Patil and P. W. No. 3 Dr. Mrs. Kavita Sontakke have demanded 
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the	record	from	the	accused.	At	that	time,	accused	has	handed	over	one	register	and	registration	certificate	of	
sonography centre to the complainant. The Form F register, declaration of pregnant woman undergoing ultra 
sonography were not found at the sonography clinic.

23) P. W. No. 1 Dr. Sambhaji Patil has categorically stated in his chief examination Exh. 22 that accused Dr. 
Prashant Gujrathi was not having the consent form of patients, declarative form of doctor in  F format. Instead 
of F Form, he was having a simple notebook. P. W. No. 3 Dr. Mrs. Kavita Sontakke has also categorically 
deposed that the Form F Register at the clinic of Dr. Prashant Gujrathi was not as per the prescribed format. 
The addresses of pregnant mothers were incompletely written. The entry regarding existing child was not 
made in the Form F Register. The sonography report was not properly written. The doctors who have done 
sonography have not signed the sonography report. The declaration of doctor as well as  pregnant women was 
not found. 

24) Therefore, the evidence of P. W.  No. 1 Dr. Sambhaji Patil and P. W. No. 3 Dr. Mrs. Kavita Sontakke is in tune 
with the contents of complaint Exh. 1. The fact in the complaint that the Form F Register as prescribed under 
Rule 9 (4) and Form F were  not found at the genetic clinic of the accused, is supported through the evidence 
of P. W. No. 1 Dr. Sambhaji Patil and P. W. No. 3 Dr. Mrs. Kavita Sontakke. 

25) In the searching cross-examinations of both the above witnesses, there is no suggestion given by the accused 
that he has maintained the Form F Register in the prescribed  format  as per Form F and was possessing the 
same at the time of inspection and he was ready and willing to show the same to the inspecting party. A mere 
suggestion appears in the cross-examination of P. W.  No. 1 Dr. Sambhaji Patil (page No. 5, para No. 4, Exh. 
22) that ‘accused had maintained all the documents as per Rules’. It is denied by  P. W. No. 1 Dr. Sambhaji 
Patil. It is settled position of law that bare denial would not yield anything in favour of accused.       

26) No suggestion in the above context is given either to P. W. No. 3 Dr. Mrs. Kavita Sontakke. A mere suggestion 
appears on page No. 3, para No. 4, Exh. 26 in the cross-examination of P. W. No. 3 Dr. Kavita Sontakke that 
she has deposed falsely that Form F Register was not maintained in the prescribed format by the accused. This 
is also denied by the said witness. So, except this evasive denial, there is nothing in the cross-examination of 
both these witnesses which would shake their testimony on this aspect. But, before accepting this evidence at 
its  face value,  as per rules of prudence, evidence and caution, it would be proper to verify these facts with 
the defence of accused. It is necessary to ascertain whether these facts stands to the test of  reliability and 
admissibility against the defence of accused and objections raised therein. 

27) Defence of accused :

 Against the above fact, the accused has replied in his statement recorded under Section 313, Cr. P. C. vide 
Exh. 42 to question Nos. 2 and 3 that P. W. No. 1 Dr. Sambhaji Patil has not introduced him with anybody. 
The accused had asked about his identity. But P. W. No. 1 Dr. Sambhaji Patil has not shown his identity card 
to	him.	In	answer	to	question	No.	17,	the	accused	has	further	replied	that	he	is	ready	to	file	all	registers	with	
consent	form.	Accordingly,	he	has	filed	Article	1	to	14	on	record.	So,	in	the	statement	of	accused	also,	he	has	
not stated that he had maintained the complete record as per Rule 9 (4) and Form F at his genetic clinic and he 
was possessing the same on the date of inspection and that he was ready to show it to the inspecting party. 

28) On this point, learned advocate Mr. U. B. Misar has argued that P. W. No. 1 Dr. Sambhaji Patil was not having 
any identity card with him to show that he was the appropriate authority. Further, he has submitted that there 
was no document regarding the appointment of P. W. No. 1 Dr. Sambhaji Patil as an appropriate authority 
under the Act. Therefore, it was natural conduct of accused Dr. Prashant Gujrathi of not showing his record. 
Learned advocate Mr. U. B. Misar has submitted that why should the accused show his record to the person 
who is a stranger to him. In this connection, he has also pointed out that in the cross-examination P. W. No. 
1 Dr. Sambhaji Patil has admitted at  para 3, page 3, Exh. 22 that he was not having the identity card being a 
competent authority. 



180  | Compilation and Analysis of Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex Selection) Act, 1994

Cases of  Conviction

29)	 While	dealing	with	this	defence,	 it	 is	necessary	to	see	the	complaint	Exh.	1	which	specifically	states	 that	
P. W. No. 1 Dr. Sambhaji Patil has visited the clinic of accused on 11-12-2005. P. W. No. 1 Dr. Sambhaji 
Patil and P. W. No. 3 Dr. Mrs. Kavita Sontakke have also stated that they have visited ‘Shriji’ hospital and 
Prashant Nursing Home on 11-12-2005 at or about 5.00 to 5.30 P. M. This fact is not shattered in the cross-
examinations of both these witnesses. So, the vist is proved.  

30) It has further come in the cross-examination at para 4, page 5, Exh. 22, that wife of P. W.  No. 1 Dr. Sambhaji 
Patil has dispensary by name Shri. Sai Hospital at Parola. Shri. Sai Hospital was started in the year 2003-
2004. As the medical practice of P. W. No. 1  Dr. Sambhaji Patil was not procuring, he has shifted his 
clinic in Gajanan Colony. There are several suggestions in Para No. 4, Exh. 22 which suggest the previous 
acquaintance of P. W. No. 1 Dr. Sambhaji Patil and accused Dr. Prashant Gujrathi. When the accused himself 
has suggested his acquaintance with P. W. No. 1 Dr. Sambhaji Patil then, whether he would be at liberty to 
take the defence that   P. W. No. 1 Dr. Sambhaji Patil was a stranger to him. The answer is obviously in the 
negative. Because it has come in the cross-examination of P. W. No. 1   Dr. Sambhaji Patil that accused is 
practicing from last 30 years at Parola. P. W. No. 1 Dr. Sambhaji Patil has started his clinic from the year 
2003-2004. Accused and complainant (as per Exh. 1), both reside at Parola. So, it is not probable that in a 
small town like Parola the members of medical fraternity are unknown to each other.             

31) In the cross-examination, at para 4, the accused has suggested to P. W. No. 1 Sambhaji Patil that he was 
appointed	as	a	Medical	Officer	to	Cottage	Hospital,	Parola	on	temporary	basis.	This	would	go	to	show	that	
accused had knowledge that P. W. No. 1                 Dr. Sambhaji Patil was attached to Cottage Hospital, Parola, 
was	known	to	the	accused.	Therefore,	despite	this	knowledge,	it	is	difficult	to	gather	why	the	accused	has	not	
shown the record of his genetic clinic to him. 

32) Secondly, accused Dr. Prashant Gujrathi was legally bound under Section 29 (2) to show all such record to P. 
W. No. 1 Dr. Sambhaji Patil. In this connection, it would be proper to lay down Section 29 (2) of the  P. C. P. 
N. D. T. Act, 2003 as follows: 

 “All such records shall, at all reasonable times, be made available for inspection to the Appropriate 
Authority or to any other person  authorised by the Appropriate Authority in this  behalf”. (emphasis 
supplied). 

33) Accused Dr. Prashant Gujrathi was also legally bound to show his record  to the inspecting party by virtue of 
Rule 11 framed under the ‘Rules 1996’. It would be proper to lay down Rule 11 as follows. 

 “Facilities for inspection.- (1) Every Genetic  Counselling centre, Genetic Laboratory, Genetic Clinic, 
Ultrasound Clinic, Imaging Centre,  nursing home, hospital, institute or any other  place where any of 
the machines or equipments  capable of performing any procedure, technique  or test capable of pre-natal 
determination of sex or selection of sex before or after conception is  used, shall afford all reasonable facilities 
for  inspection of the place, equipment and records to the Appropriate Authority or to any other person  
authorised by the Appropriate Authority in this  behalf for registration of such institutions, by  whatever name 
called under the Act, or for detection of misuse of such facilities or advertise- ment therefore or for selection 
of sex before or  after conception or for detection/disclosure of  sex of foetus or for detection of cases of 
violation of the provisions of the Act in any other manner”.
(emphasis supplied).   

34) So, on facts as well as law, the defence of accused that he has not shown the record to P. W. No. 1 Dr. 
Sambhaji Patil as he was stranger do not gather any force. On the contrary, it suggests that P. W. No. 1 Dr. 
Sambhaji Patil had inspected the clinic of accused on 11-12-2005 and at that time, the accused has not made 
available	 to	him	 the	 record	which	was	necessary	 to	be	maintained	by	him	as	specified	 in	Rule	9	 (4)	and	 
Form F.   

35) So, the subsequent question which emerges from the above defence is that whether accused had maintained 
and possessed the record from Articles 1 to 14 on the date of inspection or not. So, let us consider Articles 1 to 
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7	first.	Articles	1	to	7	is	the		record	in	respect	of	pregnant	women.	It	consist	of	two	parts.	First	declaration	given	
by pregnant woman and secondly, declaration of Doctor/person conducting utra sonography/ image scanning. 
Article 1 starts from 7-9-2003 and Article 7 ends on 4-12-2005. The dates on Article 1 are overwritten and 
scribbled	for	first	19	forms.	There	is	no	counter	signature	for	this	overwritting	and	scribbling.	The	name	of	
Radiologist/ Gynaecologist  along with the stamp (necessary as per form) is not appearing on any of  the 
forms	from	Articles	1	to	7.	Articles	8	to	14	are	Form	F	registers	as	specified	in	Form	F	Annexed	to	‘Rules	
1996’.	Article	8	starts	with	the	form	on	1-9-2003	and	Article	14	ends	with	the	form	filled	on	4-12-2005.	

36) None of the Form F in Articles 8 to 14 contains the name of Radiologist or  Gynaecologist/Director of the 
Clinic who has conducted the ultra sonography on the pregnant woman. There is no reason assigned by the 
accused as to why the name of Gynaecologist/Radiologist/Director of Clinic and registration number is left 
blank on all these forms. Through this record, the name of the persons conducting ultra sonography, image 
scanning or director or owner of the genetic clinic/ultra sound clinic/imaging centre can not be revealed. The 
name	of	the	person	is	necessary	in	view	of	the	specified	Form	F	with	reference	to	Rule	10	(1A)	of	the	‘Rules	
1996’. Because Rule 10 (1A) lays down as under- 

 “ Any person conducting Ultrasonography  image scanning on a pregnant woman shall give  a declaration 
on each report on ultrasonography/ image scanning that he/she has neither detected nor disclosed the sex of 
foetus of the pregnant  woman to any body. The pregnant woman shall  before undergoing ultrasonography/
image  scanning declare that she does not want to know  the sex of her foetus”. 

37) With reference to the above Rule 10 (1A), the documents at Articles 1 to 14 do not reveal the name of the 
person giving such declaration and therefore, they are incomplete within the meaning of Rule 10 (1A) read 
with Form F Annexed with ‘Rules 1996’. 

38) The accused has adduced these documents in his statement vide Exh. 42. It is needless to say that they were 
not shown to any of the prosecution witnesses during their cross-examinations. It is not suggested during 
the lengthy cross-examinations of P. W. No. 1 Dr. Sambhaji Patil and P. W. No. 3 Dr. Mrs. Kavita Sontakke 
that accused had maintained Articles 1 to 14 at the time of inspection and he has possessed the same at the 
relevant date, time and place. On the contrary, P. W. No. 1 Dr. Sambhaji Patil and P. W.  No. 3 Dr. Mrs. Kavita 
Sontakke have categorically deposed that they have not found any such documents at the time of search of 
the sonography clinic of the accused. So, it was for the accused to raise a probable defence that he was having 
such documents Articles 1 to 14 at the time of inspection. But,  the accused has failed to suggest so.   

39) The accused has not examined himself to show that Article 1 to 14 were maintained by him or that it is the 
complete record maintained as per Rule 9 (4) and he has possessed it on the date of inspection. Neither the 
accused has examined the concerned persons whose signatures are appearing on the forms from Articles 1 to 
14. It was necessary because accused has not stated anywhere (in the cross or in his statement Exh. 42) that he 
has signed the forms in Articles 1 to 14. Accused has not examined any pregnant woman  whose consent was 
obtained on Form F, Articles 1 to 7. It is also pertinent to note that one carbon copy of this form from Articles 
1 to 7 is detached from the original form. It is  to be given to the pregnant woman. So, if  accused  had given 
any such evidence  then, it would have shown that the record was genuinely maintained.                  

40)	 Let	us	also	view	this	situation	from	the		point	of	view	of	a		prudent	man.		It	is	difficult	to	infer	as	to	what	had	
restrained or  prohibited the accused from showing Articles 1 to 14 to the inspecting party, if he had maintained 
them at his sonography clinic. What prejudice at the most would have been  caused to the accused if he had 
shown	such	important	documents	to	the	inspecting	party?.	But	answers	to	these	questions	are	not	given	by	
the accused. So, the fact of not showing the record to the inspecting party goes against the accused. 

41)	 Accused	has	filed	one	letter	at	Exh.	32A.	This	letter	is	written	to	Civil	Surgeon,	Jalgaon	stating	that	some	
persons have inspected his sonography clinic. But they have not given any written orders. Therefore, he has 
not produced any record before them. But he is ready to produce the record to Civil Surgeon. This letter is of       
31-12-2005.	The	inspection	is	of	11-12-2005.	What	prevented	the	accused	from	filing	such	record	to	the	Civil	
Surgeon for 20 days is also not explained by him. 



182  | Compilation and Analysis of Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex Selection) Act, 1994

Cases of  Conviction

42)	 Accused	has	filed	the	monthly	reports	sent	to	Cottage	Hospital,	Parola	from	Exh.	45	to	53.	But	this	case	is	
filed	for	non	maintenance	of	Form	F	Registers	and	not	for	non	filing	of	monthly	reports.	Therefore,	filing	of	
monthly reports and non maintenance of Form F Register are two different facts which can not be misled with 
each other. 

43) Therefore, considering the entire above discussion summarily, it may be stated that the defence of accused 
is not probable. Firstly, because it has come on record that P. W. No. 1 Dr. Sambhaji Patil was not a stranger 
to the accused. Secondly, there is no cross-examination of any of the prosecution witnesses that accused 
possessed Articles 1 to 14 on the date of inspection. Thirdly, by virtue of Section    29 (2) and Rule 11 accused 
was legally bound to show this record (if he was having so) to the inspecting party. Fourthly, by the defence 
taken, accused himself admits that he has not shown the record to the inspecting party. Fifthly,  there is no 
other evidence put forth by him to show that the record was maintained and possessed by him. Sixthly, the 
name of concerned Gynaecologist, Radiologist, owner of the sonography clinic is not appearing on any of the 
forms in Articles 1 to 14. Seventhly, in absence of such names, the record produced itself is incomplete by 
virtue of Rule 10 (1A) and Form F, Annexed to ‘Rules 1996’.     

44) Other objections of accused :
a)  Complainant is not an appropriate authority :
 Learned advocate Mr. U. B. Misar has objected that P. W. No. 1 Dr. Sambhaji Patil is not an appropriate 

authority	under	the	P.	C.	P.	N.	D.	T.	Act	2003.	He	has	no	authority	to	file	this	complaint.	He	has	attacked	
the letter Exh. 24. As per him, Section 17 of the  P. C. P. N. D. T. Act 2003 lays down the procedure for 
appointment of the appropriate authority. As per Section 17 (3) of the  P. C. P. N. D. T. Act 2003, the 
persons who may act as an appropriate authority have been  enlisted.     P. W. No. 1 Dr. Sambhaji Patil 
does not fall in such category. Learned A. P. P. Mr. Jadhav has counter submitted that P. W. No. 1 Dr. 
Sambhaji Patil is the appropriate authority in this context.      

45) In view of the above rival contentions, we need to analyse Section 17 (3)  of the  P. C. P. N. D. T. Act 2003. 
It	states	that	the	officers	appointed	as	appropriate	authorities	for	whole	of	the	State	shall	be	the	persons	as	
enlisted	in	Section	17	(3)	(a)	of	the	P.	C.	P.	N.	D.	T.	Act,	2003.	But,	it	is	specified	in	Section	17	(3)	(b)	that-		

 “ When appointed for any part of the State or the Union Territory, of such other rank as the  State Government 
or	the	Central	Government,	as	the	case	may	be,	may	deem	fit”.	

46)	 On	bare	perusal	of	above	provision,	it	can	be	ascertained	that	for	any	part	of	the	State,	officer	of	such	other	
rank can be appointed. Therefore, Section 17 (3) (b) of the P. C. P. N. D. T. Act, 2003 itself is an answer to the 
objection raised by the accused that Dr. Sambhaji Patil is not the person of the rank as enlisted in Section 17 
(3) (a) of the P. C. P. N. D. T. Act, 2003.  In view of Section 17 (3) (b) of the P. C. P. N. D. T. Act, 2003, it is 
for	the	State	Government	to	determine	any	other	officer	of	other	rank	who	would	be	an	appropriate	authority	
for any part of the State. 

47) Accordingly, letter Exh. 24 is issued by Additional Director Health Services and Family Welfare, Mother and 
Child Development  and School Health Department, Pune.  The letter is issued on 21/26th July 2001 to all 
Civil Surgeons in Maharashtra. This letter is issued for the enforcement of the Prenatal Diagnostic Techniques 
Act, 1994.The second paragraph of this letter mentions that  the Public Health Department, Mantralaya, 
Mumbai	have	issued	notifications	dated	11-9-1997	and	9-12-1997	declaring	all	the	Civil	Surgeons	to	act	as	
an	appropriate	authority	under	the	P.	C.	P.	N.	D.	T.	Act	2003.		On	the	basis	of	these	notifications,	it	is	further	
declared that on the Taluka level the Medical Superintendent of Rural Hospital would be the appropriate 
authority to act under the P. C. P. N. D. T. Act, 2003. In this context, separate orders are issued. 

48) Therefore, on the basis of this letter Ex. 24, it can be ascertained  that the appointment of appropriate authority 
is	done	on	 the	basis	of	 the	notifications	dated	11-9-1997	and	9-12-1997	of	 the	State	Government.	 	 It	has	
remained	intact	in	the	evidence	of	P.	W.	No.	1	Dr.	Sambhaji	Patil	that	he	was	working	as	Medical	Officer	at	
Parola from 2003 to 31-1-2006. He has admitted in the cross-examination, page No. 5, para No. 4, Exh. 22 
that	he	was	appointed	on	temporary	basis.	But	the	letter	at	Exh.	24	nowhere	mentions	that	the	medical	officer	
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on temporary basis shall not act in capacity of an appropriate authority at the Taluka level. Therefore, in view 
of Section 17 (3) (b) of the  P. C. P. N. D. T. Act 2003 and letter at Exh. 24,  it is ample clear that P. W. No. 1 
Dr.	Sambhaji	Patil	can	act	as	an	appropriate	authority	as	he	was	a	Medical	Officer	at	Parola	at	that	time.	

49) Learned advocate Mr. U. B. Misar for the accused has also attacked on the letter at Exh. 24 on the grounds 
that the same is not duly proved. Learned  A. P. P. has resorted to Sections 78 and 79 of the Evidence Act and 
has counter submitted that the letter is proved. 

50) The letter Exh. 24 is directed to all Civil Surgeons to do the needful in  context of program to be initiated 
under the Prenatal Diagnostic Techniques Act, 1994. In this context, it has been directed to form a Vigilance 
Committee at Taluka level and the appropriate authority for this Vigilance Committee would be the Medical 
Officer	at	Taluka	level.	Therefore,	the	recitals	of	these	documents	itself	bring	out	that	these	are	certain	orders	
which are given by department of a State Government to its employees working under their superintendence  
and control. Therefore, Section 78 (1) of the Evidence Act would  be certainly attracted in this case. Exh. 24 is 
proved	to	be	filed	from	custody	of	P.	W.	No.	1		Dr.	Sambhaji	Patil.	P.	W.	No.	1	Dr.	Sambhaji	Patil	has	deposed	
in	capacity	of	medical	officer	i.	e.	employee	of	the	State	Government	to	whom	there	were	directions	issued	
by the Department of the State vide Exh. 24. 

51) Hence, the objection of accused that it is a secondary evidence can not gain ground as the original of this letter 
i.	e.	Exh.	24	is	filed	on	record	by	P.	W.	No.	1	Dr.	Sambhaji	Patil.	So,	this	objection	of	accused	is	negated	with	
reference to the above discussion. 

52)					b)					Complaint	not	filed	to	police	or	by	police	:

 Learned advocate Mr. U. B. Misar for accused has also objected the complaint on the ground that it was not 
filed	to	police.	During	the	arguments,	Section	28	of	the	P.	C.	P.	N.	D.	T.	Act,	2003	was	pointed	out	to	him	by	
me. Section 28 of the P. C. P. N. D. T. Act, 2003 lays down that other than an appropriate authority, a person 
or	a		social	organization,	nobody	is	entitled	to	file	such	complaint.	Therefore,	police	have	no	role	to	play	for	
enforcing  the provisions of  P. C. P. N. D. T. Act, 2003. In view of Section 28 of the P. C. P. N. D. T. Act, 
2003,	the	complaint	has	to	be	filed	to	the	Court	of	Metropolitan	Magistrate	or	a	Judicial	Magistrate	First	Class	
having jurisdiction to try such offence.  

53) In this context, learned advocate Mr. U. B. Misar for accused has placed his reliance on  Vijay Bhagwan Shetty 
(cited supra). In the said case, Hon’ble Bombay High Court has set aside the order of learned Sessions Judge 
of approving  the order of committal of a case under Electricity Act, 2005 by learned Judicial Magistrate First 
Class. The reasons for setting aside this order were registration of F. I. R. was illegal, further action taken 
on the basis of said F. I. R. was erroneous. The Deputy Executive Engineer of the M. S. E. B. was not the 
authorized	officer	under	Section	151	(a)	of	the	Electricity	Act,	2005.	(Para	10,	Page	147	of	the		Mh.	L.	J.).	

54)	 In	the	present	case,	it	is	held	earlier	that	the	State	Government	can	appoint	officer	of	any	other	rank	as	an	
appropriate authority.  Accordingly, letter              Exh. 24 was issued. Also, in view of Section 28 (1) (a) of 
the	P.	C.	P.	N.	D.	T.	Act,	2003	the	present	complaint	may	be	filed.	Hence,	due	to	major	variance	of	facts	and	
above reasons the ratio and reasons recorded by Hon’ble Bombay High Court in Vijay Bhagwan Shetty (cited 
supra), with great respect and regards, are not applicable  to this case. Accordingly, the objection of accused 
also goes with.    

55) c)      Non followance of search, seizure and sealing procedure as contemplated in the Act. 

 The accused has objected the seizure panchanama Exh. 23 on the grounds that the inspecting party has not 
followed the procedure for seizure as contemplated under Rule 12 of the ‘Rules 1996’. It is admitted that 
panch witness P. W. No. 2 Baliram Walunj Wani and other witness S. D. Chopade were both employees of 
Cottage Hospital, Parola. It is further admitted that the list of seized documents prepared in duplicate is not 
placed on record. It has come in the cross-examination of P. W. No. 1 Dr. Sambhaji Patil that one copy of the 
list was not handed over to the accused or that there is no acknowledgment of the accused on the panchanama 
Exh. 23 in that regard. There is no signature of panchas on seized document Article A. 
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56) It is also necessary to state that P. W. No. 1 Dr. Sambhaji Patil has stated in his chief examination that Articles 
A and B were left at sonography clinic of the accused. Then, he  called accused Dr. Prashant Gujrathi in this 
context and then, the brother of accused Dr. Gujrathi has produced Article A and B before Dr. Sambhaji Patil 
at Cottage Hospital on the same day at 11.30 P. M. This part is not appearing in the complaint Exh. 1. So, we 
have to assess the impact of this non followance of procedure on the case of prosecution. 

57)  It is necessary to state that in the deposition of P. W. No. 1 Dr. Sambhaji Patil, it has come on record that 
the seized documents were left at the clinic of accused. Therefore, the documents which were produced by 
brother	of	accused	at	11.30	P.	M.	were	not	verified	that	they	were	the	same	seized	and	left		documents	or	not.	
Neither  there is a separate seizure list of the documents  nor the same is done after production of documents  
by brother of the accused. So, this act of P. W. No. 1 Dr. Sambhaji Patil would not come within the purview 
of seizure at all. As this would amount to production of the documents Articles A and B by the brother of 
accused to P. W. No. 1 Dr. Sambhaji Patil. 

58) Therefore, as there is no seizure in this case, the document at Article A can not be looked into.  The objections 
of accused in this regard  sustains. 

59) But, the case of prosecution is not based on the seized documents Articles A and B. At the cost of repetition, it 
is necessary to mention again that complaint Exh. 1, para No. 3 mentions that the complete record necessary 
to be maintained by the accused was not found at the sonography centre. Which means that the accused 
has	failed	to	submit	the	complete	record	as	specified	in	Form	F.	Therefore,	the	charge	under	Exh.	33	is	also	
framed accordingly that the accused has failed to submit the Form F Register and consent forms of pregnant 
women. Therefore, the fact of seizure or production of Article A and Article B can not be intermingled with 
the fact of failure to produce the Form F and consent forms registers of pregnant women by accused Dr. 
Prashant Gujrathi. 

60) Learned advocate for the accused has built his argument on this preconceived notion that non followance of of 
seizure procedure of Articles A and B would amount to inadmissibility of Articles A and B in evidence which 
would in the alternative prove that no such seizure has taken place. But the case of prosecution right from the 
complaint is not that Article A is an incomplete register (Para 3, Exh. 1, complaint). But the case is for the non 
submission or  non production of the record by the accused. Therefore, non production of record and defect 
in seizure are two entirely different things. The seizure is defective. Its corollary is inadmissibility of seized 
documents. But what about the act of accused of failure to submit documents at the time of inspection, which 
is otherwise proved by the prosecution evidence. It would also not show that accused Dr. Prashant Gujrathi 
has maintained the record at the relevant time and place. The case is for such non maintenance. 

61) Therefore, the case laws in this context-

 Bhalchandra Namdeo Shinde Vs. State of Maharashtra, 2003 Bom. C. R. (Cri.) 133 and Naba Kumar Das Vs. 
State of West Bengal, 1974 Cri. L. J. 512 would not be attracted in this case. Because this case is not based 
only upon the seized documents. Hence,  merely by attacking the seizure procedure and by showing that the 
seizure	was	faulty,	accused	would	not	be	entitled	for	its	benefit.	

62)	 d)						Delay	in	filing	complaint	:

	 The	raid	is	conducted	on	11-12-2005.	The	complaint	is	filed	on	3-1-2006.	There	is	no	explanation	for	delay	
appearing on record. We have to see the possibility of concoction or deliberation behind this delay. All such 
suggestions are otherwise denied by P. W. No. 1 Dr. Sambhaji Patil. There are no concomitant circumstances 
on	record	which	would	raise	doubt	that	the	complaint	is	filed	with	an	ulterior	motive	to	harass	the	accused	
deliberately.	The	complaint	is	filed	by	P.	W.	No.	1	Dr.	Sambhaji	Patil	in	capacity	of	an	appropriate	authority	
under the P. C. P. N. D. T. Act, 2003.  Therefore, no personal reason for concoction or deliberation is attached 
with it, neither it has sprang up from his cross-examination. The  interest of an appropriate authority to robe  
an innocent person is not appearing on record. So, the delay would not be fatal to the prosecution in this 
case.  
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63) e)      Non recording of statements :

	 As	stated	earlier,	this	is	a	private	complaint	filed	otherwise	than	on	police	report.	It	has	to	be	dealt	with	the	
procedure from Section 244 to 247 as contemplated in the Code of Criminal Procedure. Therefore, the private 
complainant  has not recorded the statements can not be a major lacuna to doubt with his case.   

64) Summary :

 The gist of entire above discussion, in the form of summary may be stated as follows: 

65) P. W. No. 1 Dr. Sambhaji Patil and P. W. No. 3 Dr. Mrs. Kavita Sontakke have deposed in tune with the 
complaint Exh. 1. The fact of failure on the part of accused to produce Form F Register and consent forms of 
pregnant women is established on record by their evidence.    

66) The defence of accused was twofold. First, he came with a defence that complainant was a stranger to him. 
Therefore, he has not produced his record before him. But these defence could not withstand the test of 
actuality. As from the cross-examination, the previous acquaintance of the accused and complainant was 
revealed. The legal obligations on the accused casted by Section 29 (2) of the  P. C. P. N. D. T. Act 2003 and              
Rule	11	of	 the	 ‘Rules	 1996’	 bisected	his	 defence.	Then,	 by	filing	Articles	 1	 to	 14,	 accused	 attempted	 to	
show	that	he	has	maintained	complete	record.	But	due	to	the	irregularities	and	infirmities	as	listed	(in	para	
43 above), this defence was also negated. The other objections of accused regarding the appointment of 
appropriate	authority,	proof	of	Exh.	24,	non	followance	of	seizure	procedure,	delay	in	filing	complaint,	non	
recording of statements have not gathered any force to sublimate the crystallized evidence of prosecution.                            

67) In the result, the evidence of prosecution is inspiring and can be acted upon.  The prosecution is successful in 
proving that the accused has contravened Rule 9 (4) framed under ‘Rules 1996’ and thereby has committed 
an offence punishable under Sections  23 and  25 of The Pre Conception and Prenatal Diagnostic Techniques 
(Prohibition	of	Sex	Selection)	Act	2003.	Therefore,	I	answer	point	No.	1	in	the	affirmative.	

68)	 As	point	No.	1	has	got	its	finding	in	the	affirmative,	before	sentencing	the	accused	to	any	punishment,	I	pause	
here to hear him on the point of sentence.                    

Date: 27/7/2010                                                                                            (S. P. Naik-Nimbalkar)   

                                                                                                              Judicial Magistrate (F. C.)  Parola

69) Heard the accused on the point of sentence. He has submitted that he do not accept this punishment. He 
has submitted to hear advocate Mr. T. K. Patil on his behlf. Learned advocate Mr. T. K. Patil has submitted 
that accused is not a habitual offender. The theory of reformation be applied while imposing punishment. 
Chance of reformation be given to the accused. Learned A. P. P. Mr. S. R. Jadhav is absent when called for 
repeatedly. 

70)	 While	fixing	the	quantum	of	sentence,	the	nature	of	offence	is	necessary	to	be	looked	into.	As	stated	earlier,	
this case is for non maintenance of Form F Register and consent forms leading to the contravention of Rule 
9 (4) of the    ‘Rules 1996’. At the cost of repetition, it is necessary to mention again that proviso to Section 
4	(3)	of	the	P.	C.	P.	N.	D.	T.	Act,	2003	lays	down	that	any	such	deficiency	or	inaccuracy	would	lead	to	a	
further contravention of provisions of Section 5 and 6. Sections 5 and 6 is the prohibition of determination 
of sex of foetus and communicating it to the pregnant woman or her relatives or any other person in any 
manner. By virtue of above provisions and the offence proved, the accused has thus contravened Section 5 
and 6 of the P. C. P. N. D. T. Act, 2003. The contrary is also not proved by the accused within the meaning 
of proviso to Section 4 (3) of the P. C.   P. N. D. T. Act, 2003. So, the above scenario makes the offence more 
serious	and	grave.	The	case	not	only	remains	for	non	maintenance		of	record	in	specified	form	but	also	is	for	
contravention of prohibition on determination of sex of foetus. 

71) Secondly, the legislative intent behind the enactment of P. C. P. N. D. T. Act, 2003 can be gathered from the 
statement of object and reasons as follows: “ It is proposed to prohibit prenetal diagnostic techniques for 
determination of sex of the foetus leading to female foeticide. Such abuse of  techniques is discriminatory 
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against the female  sex and affects the dignity and status of woman.  A legislation is required to regulate the 
use of  such techniques and to provide deterrent  punishment to stop such any inhuman act”. 

72) So, the legislature itself has emphasized  

 the need for imposing deterrent punishment while dealing with such offenders.       

73) Thirdly, the social circumstances relating to such offences are also necessary to be considered. The declining 
child sex ratio particularly in this taluka is the indicator of such misuse of technological progress. 

74) Fourthly, the accused is a doctor by profession. The faith and health of society rest with him. He is educated 
and a professional. Therefore, more responsibility casts upon him to obey and abide with law. 

75) Therefore, considering the nature of offence, the legislative intent, social circumstances and educational 
qualifications	of	accused,	I	am	not	inclined	to	prefer	a	lenient	view	in	this	case.	Hence,	the	operative	order	as	
under-     

oRDER   

1) Accused Dr. Mr. Prashant Navnitlal Gujrathi, Age- Adult, R/o. Parola, Tal. Parola, Dist. Jalgaon is hereby 
convicted for the offence under Section  23 and 25 of The Pre Conception and Prenatal Diagnostic Techniques 
(Prohibition of Sex Selection) Act 2003 for the contravention of Rule 9 (4) framed under The Pre Conception 
and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Rules, 1996 and in view of Section 
23 (1) of the The Pre Conception and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Act 
2003 read with Section 248 (2) of the Code of Criminal Procedure, 1973, he is sentenced to suffer rigorous  
imprisonment	of	one	(1)	year	and	to	pay	a	fine	of		Rs.	5,000/-,	in	default	to	pay	such	fine	to	suffer	further	
simple imprisonment of two months, in view of Section 30 (1) of the Code of Criminal Procedure, 1973.   

2) The existing  bail bond of accused  stands surrendered.  

3) The documents at Articles 1 to 14 as well as muddemal property Article A and B be given to the accused, after 
the appeal period. 

4) Right of appeal is vested with the accused against this Judgment and Order and the same is explained to him  
in his Mother tongue i. e. Marathi.          

5) Copy of this Judgment and Order be given free of cost to the accused forthwith as per Section 363 (1) of the 
Code of Criminal Procedure, 1973.

6) Copy of this Judgment be given to the Appropriate Authority through Civil Surgeon, Jalgaon  for reporting 
the name of accused to the State Medical Council for taking necessary action against him as per Section 23 
(2) of  The Pre Conception and Prenatal Diagnostic Techniques (Prohibition of Sex Selection) Act 2003.                                                              

Dictated and pronounced in open Court.     

                                                                                                (S. P. Naik-Nimbalkar)                            

Date: 27/7/2010                                                                                     Judicial Magistrate (F. C.)  Parola

***

oRDER
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{XdmUr Ý`m`mYre (H$.ñVa) VWm Ý`m`X§S>m{YH$mar,
n«W_ loUr, H$amS>, {Oëhm gmVmam.

({nR>mgrZ A{YH$mar amOoe _. H$nmQo>)

{Z`{_V \$m¡OXmar IQ>cm H«$_m§H$ 286/2005
{ZH$mc {XZm§H$… 06/09/2010

_hmamï´> emgZmV\}$
S>m°. ìhr. ~r. `mXd,

{Oëhm g_w{MV n«m{YH$mar
VWm {gìhrc gO©Z, gmVmam

. //{dê$Õ//
S>m°.n«^mH$a H¥$îUamd ndma,

OrdZ Á`moVr hm°ñnrQ>c, Jm|Xr/
OwiodmS>r, Vm. H$amS>, {O. gmVmam.

lr. Ama.EZ._S>Ho$, Vk gaH$mar dH$sc gmho~ {\$`m©Xr njmV\}$.
lr. E_.Q>r.`mXd, Vk dH$sc gmho~ AmamonrV\}$.

""n«gwVrnwd© {ZXmZ V§Ì ({d{Z_` d Xwénmo`moJmdarc n«{V~§Y) H$m`Xm 1994'' d gwYmarV ''J^©YmaUmnwd© Am{U n«gdnwd© {ZXmZ 
V§Ìo (qcJ {ZdS>rda n«{V~§Y) H$m`Xm 2003'' Mo H$c_ 3(1), 5, 6, 29(1)(2) VgoM ""n«gwVrnwd© {ZXmZ V§Ì ({d{Z_` d 
Xwén`moJmdarc n«{V~§Y){Z`_ 1996'' d gwYmarV ''J^©YmaUmnwd© Am{U n«gdnwd© {ZXmZV§Ìo (qcJ {ZdS>rda n«{V~§Y) {Z`_ 
1996'' Mo H$c_ 3(1), 9, 10(1-E), 17(1)(2), 18 `m VaVwXtMo    C„§KZ H$éZ nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 23 d 
25 A§VJ©V {ejognmÌ JwÝhm. 

CASE SUMMARY

This Judgment is unique because in the first place it is written in the local language "Marathi" 
which is a very difficult task considering the fact that the Act and the Rules framed there under are 
in English and they contain several technical words and medical terms. Secondly, the Judgment 
elaborately explains in the language of the locals the object and reasons of the Act, the importance 
of the Act and why the strict implementation of the provisions of the Act, including  im,plemnetation 
of  technical and procedural aspects is significant. Thirdly, punishment imposed on the accused in 
this case is not only exemplary but the Court has also invoked the power of confiscating to the State 
the sonography machine used for diagnosis. 

 This Judgment is equally of importance because sensitivity and awareness to the ground 
reality, which is the hallmark of good judicial decision making process, are found reflected in this 
Judgment.  The Judgment is detailed in analysis of the facts, evidence, application of law, the 
reasoning and imposition of punishment.  It is for the first time in this case that Accused is convicted 

 5 (5)
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and punished for violating the code of conduct laid down in Rule 18 which is to be observed by the 
persons working in Genetic Clinics, Genetic Laboratories, etc. 

It is a case of a sting operation. The facts of the case are to the effect that on the reliable 
information that Accused is conducting activities relating to the pre-natal diagnosis techniques in his 
clinic, which was not registered under the Act and was disclosing the sex of the foetus to pregnant 
women, complainant - Appropriate Authority with the support of Advocate Varsha Despande, sent 
to the clinic of the Accused a six  months pregnant lady by name Kavita Lokhande as decoy client 
with marked currency notes of Rs.2,500/- for conducting diagnostic test. Accused conducted the 
test with the sonography machine and informed her that foetus in her womb was of a male child and 
accordingly issued sonography report to her accepting the amount of Rs.2,500/-. On receipt of this 
information from Advocate Varsha Deshpande and Advocate Shaila Jadhav, Dr. Jayant Deshpande 
went to the spot, verified the information, recorded statements of Kavita Lokhande, Advocate Shaila 
Jadhav, etc., seized the marked currency notes and sonography report under Panchnama alongwith 
other articles. After due investigation, case was filed in the Court against the Accused for the offence 
punishable u/s. 23 of the Act for contravention of various provisions and rules.  

On the basis of evidence of various witnesses referred above, the Court found that the Clinic of 
Accused was not registered under the Act. He had also not obtained requisite training or experience 
of running such Clinic and yet he was conducting therein activities relating to pre-natal diagnostic 
techniques of sex detection and communicating the same to the pregnant lady.  It was also proved 
that Accused had not maintained record, nor obtained consent from the  pregnant woman – Kavita 
Lokhande and further he had also not displayed a board in his premises that disclosure of sex of 
foetus is prohibited under the Act.  Thus for the breach of various provisions of Sections 3, 5 and 29 
read with Rules 3, 10, 17 and 18 of the Act, Accused was held liable for conviction u/s. 23. 

All the defences taken by Accused from even denying ownership of the Clinic, use of sonography 
machine, conducting of such activities and even factual details to the extent possible were rejected 
by the Court with sound reasoning. The case law cited before it was also distinguished on factual 
aspects. The plea of Accused for leniency was rejected considering that though Accused belonged  
to the noble profession of medicine, he was indulging into abhorrent practice of sex selection only to 
satisfy his greed for money.   The Court imposed on him deterrent punishment of 3 years Rigorous 
Imprisonment and fine of Rs.10,000/- on each of the counts and further confiscated to the State his 
sonography machine, firstly because it was used for commission of offence and secondly on the 
ground that Accused may misuse it again. (Para 29) 

It is the first case in which the accused was held guilty for as many as nine offences and he was 
punished with full sentence, i.e., to undergo three years imprisonment and fine of RS.10,000/- on 
each count.  This is for the first time that the Court has rightly invoked and applied all the provisions 
under the Act in proper spirit keeping in mind the object and reasons of the Act, explaining them in 
the Judgment in the language which public at large can understand. The Judgment is really an eye 
opener to the entire medical profession and everyone must read it as it is in Marathi language. 
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Ý`m`{ZU©`
(nm[aV {XZm§H$ 06 gßQo>~a 2010)

1.  CnamoŠV Z_wX Amamonrda Amamon H$aÊ`mV Amco Amho H$s, Ë`m§Zr {XZm§H$ 09/09/2005 amoOr Xwnmar 3.00 dmOVmMo 
Xaå`mZ _m¡Om Jm|Xr/OwiodmS>r Vh.-H$amS>, {Oëhm-gmVmam `o{Wc ñdV…Mo {OdZ-Á`moVr hm°ñnrQ>c_Ü`o ''n«gwVrnwd© 
{ZXmZ V§Ì ({d{Z_` d Xwénmo`moJmdarc n«{V~§Y) H$m`Xm 1994'' d gwYmarV ''J^©YmaUmnwd© Am{U n«gdnwd© {ZXmZ V§Ìo 
(qcJ {ZdS>rda n«{V~§Y) H$m`Xm 2003'' (`oWwZ nwTo> WmoS>Š`mV nr.EZ.S>r.Q>r. H$m`Xm) Mo H$c_ 3(1), 5, 6, 29(1)
(2) VgoM ''n«gwVrnwd© {ZXmZ V§Ì ({d{Z_` d Xwén`moJmdarc n«{V~§Y) {Z`_ 1996'' d gwYmarV ''J^©YmaUmnwd© Am{U 
n«gdnwd© {ZXmZV§Ìo (qcJ {ZdS>rda n«{V~§Y) {Z`_ 1996'' (`oWwZ nwTo> WmoS>Š`mV nr.EZ.S>r.Q>r.{Z`_) Mo H$c_3(1), 
9, 10(1-E), 17(1)(2), 18 `m VaVwXtMo C„§KZ H$éZ nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 23 A§VJ©V {ejog nmÌ Agm 
JwÝhm Ho$cm Amho. 

2.  {\$`m©Xr njmMr WmoS>Š`mV hH$sH$V Imcrcn«_mUo Amho. KQ>Um CnamoŠV Z_wX {Xder, doir d {R>H$mUr KS>cr hmoVr. 
KQ>UoMo doir {\$`m©Xr S>m°. {dcmgamd ~m~wamd `mXd ho {Oëhm gm_mÝ` é½Umc`, gmVmam `oWo {Oëhm eë` {M{H$ËgH$ 
åhUyZ H$m`©aV hmoVo. Ë`mdoir {\$`m©XrMr nr.EZ.S>r.Q>r. H$m`ÚmA§VJ©V {Oëhm ñVamdarc g_w{MV n«m{YH$mar åhUyZ 
{Z`wŠVr H$aÊ`mV Amcr hmoVr. {\$`m©Xrcm _m{hVr {_imcr hmoVr H$s, Amamonr n«^mH$a ndma ho Ë`m§Mo Zm|XUr Z Pmcoë`m 
OoZoQ>rH$ pŠb{ZH$_Ü`o ~oH$m`XoeraarË`m J^©dVr _{hcm§Mr gmoZmoJ«m\$s _{eZMo AmYmao J^©qcJ {ZXmZmMr MmMUr H$éZ 
J^m©_Ü`o _wcJm Amho qH$dm _wcJr Amho ̀ m ~m~tMm Iwcmgm H$aVmV. nr.EZ.S>r.Q>r. H$m`Úm A§VJ©V gmVmam ̀ o{Wc {Oëhm 
g„mJma g{_Vr_Ü`o A°S>. dfm© Xoenm§So> hr gXñ` AgwZ A°S>. e¡cm OmYd hr g_mO godrH$m Amho. åhUyZ {\$`m©XrZr 
A°S.> dfm© Xoenm§So> d A°S>. e¡cm OmYdÀ`m _XVrZo H${dVm cmoI§So> `m J^©dVr _{hcocm So>H$m°` Ho$gH$arVm AmamonrÀ`m  
XdmImÝ`m_Ü`o J^©qcJ {ZXmZmMr MmMUr H$aÊ`mH$aVm nmR>{dÊ`mMo R>a{dco hmoVo. Ë`mn«_mUo {XZm§H$ 09/09/2005 amoOr 
Xwnmar 3.00 dmOVmMo Xaå`mZ A°S>. dfm© Xoenm§So>, A°S>. e¡cm OmYd, H${dVm cmoI§So>, H¡$cmg OmYd BË`mXtZm AmamonrÀ`m 
XdmImÝ`m_Ü`o So>H$m°` Ho$gH$aVm nmR>{dco hmoVo. Ë`mdoir {\$`m©XrZr A°S>. dfm© Xoenm§So> d A°S>. e¡cm OmYdOdi H${dVm 
cmoI§So>À`m J^©qcJ {ZXmZmMo MmMUrH$arVm ZmoQ>m§À`m H«$_m§H$mMr Zm|X KodyZ én`o 2500/- {Xco hmoVo. KQ>UoMo doir H${dVm 
cmoI§So> hr ghm _{hÝ`mMr JamoXa hmoVr. Ë`mdoir AmamonrÀ`m _mJUrn«_mUo A°S>. e¡cm OmYdZo H$ånmC§S>a Zm_o g§O` 
^mogcoOdi J^©qcJ {ZXmZmÀ`m MmMUrMo é.2500/- O_m Ho$co hmoVo. Ë`mZ§Va AmamonrZr H${dVm cmoI§So>cm gmoZmoJ«m\$s 
_{eZ Agcoë`m H$_aè`m_Ü`o ZodyZ Ë`m§Mr gmoZmoJ«m\$s _{eZìXmao J^©qcJ {ZXmZmMr MmMUr Ho$cr hmoVr. gXa MmMUr 
KoVë`mZ§Va AmamonrZr H${dVm cmoI§So> d A°S>. e¡cm OmYdcm gm§{JVco hmoVo H$s, H${dVm cmoI§So>À`m J^©m_Ü`o _wcJm AgyZ 
gXa J^© ghm _{hÝ`mMm Amho. Ë`mdoir AmamonrZr J^©qcJ {ZXmZmMr MmMUr Ho$ë`m~m~V coIr ñdénmV {chÿZ XoÊ`mMo 
ZmH$maco hmoVo. na§Vw AmamonrZr H${dVm cmoI§So>Mr gmoZmoJ«m\$s _{eZìXmao MmMUr Ho$ë`m~m~V gmoZmoJ«m\$sMm Ahdmc {Xcm 
hmoVm. Ë`mZ§Va A°S>. e¡cm OmYd d A°S>. dfm© Xoenm§So>Zr \$moZìXmao CnamoŠV Z_wX KQ>UoMr _m{hVr {\$`m©Xrcm {Xcr hmoVr. 
Ë`mZ§Va {\$`m©Xr ho {_Q>tJ_Ü`o ì`ñV Agë`m_wio Ë`m§Zr d¡ÚH$s` A{YH$mar S>m°. O`§V XËVmÌ` Xoenm§So>cm KQ>UmñWir 
OmdyZ gImoc Vnmg H$aÊ`mMo A{YH$ma d {ZX}e {Xco hmoVo. Ë`mn«_mUo S>m°. O`§V Xoenm§So>Zr KQ>UoMo {Xder gm`§H$mir 6.00 
dmOVmMo Xaå`mZ KQ>UmñWir OmdyZ AmamonrZr H${dVm cmoI§So>Mr gmoZmoJ«m\$s _{eZìXmao J^©qcJ {ZXmZmMr MmMUr H$éZ 
H${dVm cmoI§So>À`m J^m©_Ü`o _wcJm Agë`mMo gm§{JVë`m~m~V ImÌr H$éZ KoVcr hmoVr. Ë`mZ§Va S>m°. O`§V Xoenm§So>Zr 
A°S>. e¡cm OmYd, H${dVm cmoI§So>, H¡$cmg OmYd d g§O` ̂ mogcoMo ~`mU Zm|XdyZ n§M gmjXmamg_j J^©qcJ {ZXmZmÀ`m 
MmMUrH$arVm {Xcoco é.2500/- Oá H$éZ Ë`mMm n§MZm_m V`ma Ho$cm hmoVm. Ë`mZ§Va S>m°. O`§V Xoenm§So>Zr AmamonrMr 
CnamoŠV Z_wX gmoZmoJ«m\$s _erZ n§M gmjXmamg_j {gc d Oá H$éZ Ë`mMm n§MZm_m V`ma Ho$cm hmoVm. Ë`mZ§Va S>m°. O`§V 
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Xoenm§So>Zr AmamonrÀ`m CnamoŠV Z_yX hm°ñnrQ>cÀ`m {_iH$VrMm Jmd Z_wZm-AmR> CVmam d H${dVm cmoI§So>cm {Xcocm 
gmoZmoJ«m\$s Ahdmc Oá H$éZ Oá Ho$coë`m gm{hË`mMr `mXr V`ma Ho$cr hmoVr. Ë`mZ§Va S>m°. O`§V Xoenm§So>Zr {\$`m©Xrcm 
CnamoŠV Z_wX H$m`©dmhr~m~VMm Ahdmc gmXa Ho$cm hmoVm. Ë`m§ZVa {\$`m©XrZr amÁ`ñVar` g_w{MV n«m{YH$mar d gaH$mar 
d{H$c gmho~m§gmo~V {dMma{d_e© H$éZ Amamonr{déÜX gXa VH«$ma Ý`m`mc`m_Ü`o XmIc Ho$cr hmoVr. 

3.  Ë`mZ§Va _mÂ`m Vk nwdm©{YH$maè`m§Zr {\$`m©XrMo ìhoar{\$Ho$eZ KoVë`mZ§Va gXa JwÝh`mMr XIc KodyZ Amamonr{déÜX 
nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 3(1), 5, 6, 29(1)(2) VgoM nr. EZ.S>r.Q>r. {Z`_m§Mo H$c_ 3(1), 9, 10(1-E), 
17(1)(2), 18 A§VJ©V JwÝh`mH$arVm n«mogog nmR>{dcm hmoVm. Ë`mn«_mUo AmamonrZo Ý`m`mc`m_Ü`o hOa amhrë`mZ§Va 
Ë`m§Zm Om{_Zmda gmoS>Ê`mV Amco Amho. Ë`mZ§Va Amamonr{déÜX Xmofmamon V`ma H$aÊ`mnwdu {\$`m©Xr_m\©$V nwamdm(B.~r.
gr) Zm|X{dÊ`mV Amcm. Ë`mZ§Va _mPo Vk nwdm©{YH$maè`m§Zr Xmofmamon (MmO©) {ZemUr 39 n«_mUo V`ma H$éZ Amamonrcm 
Ë`m§À`m _mV¥^mfo_Ü`o dmMyZ d g_OmdyZ gm§{JVcm AgVm Ë`m§Zr JwÝhm H$~wc ZgwZ IQ>cm Mmc{dÊ`mMr {dZ§Vr Ho$cr 
hmoVr. Ë`mn«_mUo Amamonr{déÜX gXa IQ>cm nwTo> Mmc{dÊ`mV Amcm Amho. {\$`m©XrÀ`m AOm©darc ({ZemUr H$.57) 
AmXoemn«_mUo Xmofmamonm_Ü`o XwéñVr H$éZ nwÝhm gwYmarV Xmofmamon {ZemUr 60 n«_mUo V`ma H$éZ AmamontZm Ë`m§À`m  
_mV¥^mfo_Ü`o dmMyZ d g_OmdyZ gm§{JVco AgVm Ë`m§Zr JwÝhm ZmH$~yc H$éZ IQ>cm Mmc{dÊ`mMr {dZ§Vr Ho$cr hmoVr. 
Ë`mZ§Va {\$`m©XrÀ`m Cd©[aV gmjXmam§Mr gmj Zm|XdyZ {\$`m©XrMm nwamdm ~§X H$aÊ`mV Amcm hmoVm. Ë`mZ§Va \$m¡OXmar 
n«{H«$`m g§{hVoMo H$c_ 313 A§VJ©V AmamonrMo ~`mU (ñQo>Q>_|Q>) {ZemUr 53 n«_mUo Zm|X{dÊ`mV Amco hmoVo. AmamonrÀ`m 
~Mmdmn«_mUo KQ>UoMo doir A°S>. dfm© Xoenm§So>Zr Ë`m§Zm n¡emMr _mJUr Ho$cr hmoVr na§Vw AmamonrZr gXa n¡emMr _mJUr nwU© 
Z Ho$ë`m_wio Ë`m§Zm A°S>. dfm© Xoenm§So> d BVam§Zr gXa ImoQ>çm Ho$g_Ü`o \$g{dco Amho. 

4.  {\$`m©Xr njmMo darc H$WZ d XñVmEodOm§darc CncãY gmj nwamì`mdéZ _r Imcrc _wX²Xo V`ma H$éZ Ë`m§Mo H$maUmg{hV 
{ZîH$f© Imcrcn«_mUo XoV Amho.

_wX²Xo {ZîH$f©

1.  {\$`m©Xr njmZo {gÜX Ho$co Amho H$m` H$s,  AmamonrZr {XZm§H$ 09/09/2005 aomOr  Xwnmar 3.00 dmOVmMo 
Xaå`mZ _m¡Om Jm|Xr/OwiodmS>r, Vh. H$amS>, {Oëhm gmVmam `o{Wc  ñdV…Mo {OdZ-Á`moVr hm°ñnrQ>c_Ü`o  (OoZoQ>rH$ 
pŠbZrH$) nr. EZ.S>r.Q>r. H$m`Úm  A§VJ©V Zm|XUr Z H$aVm n«gdnwd© {ZXmZ  V§Ì gmoZmoJ«m\$s _{eZMm dmna H$éZ  
nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 3(1) Mo  C„§KZ H$éZ H$c_ 23 A§VJ©V {ejognmÌ  JwÝhm Ho$cm Amho ? 

......hmoH$mamWu.

2.  {\$`m©Xr njmZo {gÜX Ho$co Amho H$m` H$s, AmamonrZr CnamoŠV Z_wX {Xder, doir d {R>H$mUr H${dVm Z§XHw$_ma 
cmoI§So>Mr (So>H$m°` {dQ>Zog) Z_wZm-Or _Ü`o coIr g§_Vr Z KoVm gmoZmoJ«m\$s _{eZ `m n«gdnwd© {ZXmZ V§ÌmMm dmna 
H$éZ H${dVm cmoI§So>À`m J^m©_Ü`o _wcJm Agë`mMo Ë`m§Zm d Ë`m§À`m ZmVodmB©H$m§Zm gm§JwZ nr.EZ.S>r. Q>r. H$m`ÚmMo 
H$c_ 5 (1)(2) d 6 VgoM nr.EZ.S>r.Q>r. {Z`_m§Mo H$c_ 10(1-E) Mo C„§KZ H$éZ nr.EZ.S>r. Q>r. H$m`ÚmMo 
H$c_ 23 A§VJ©V {ejognmÌ JwÝhm Ho$cm Amho ? 

…                  .......hmoH$mamWu.

3.  {\$`m©Xr njmZo {gÜX Ho$co Amho H$m` H$s, AmamonrZr CnamoŠV Z_wX {Xder, doir d {R>H$mUr nr.EZ.S>r.Q>r. H$m`ÚmMo 
H$c_ 29(1)(2) d nr.EZ. S>r.Q>r. {Z`_m§Mo H$c_ 9 d 17(1)(2) A§VJ©V Amdí`H$ Agcoco XñVmEodO 
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MmQ©>, Z_wZo (\$m°åg©), Ahdmc, g§_VrnÌ, a{OñQ>g©, H$m`ÚmMr nwñVrH$m CncãY Ro>dco Zmhr VgoM nr.EZ.S>r.
Q>r H$m`ÚmA§VJ©V J^©qcJ {ZXmZ H$aUo n«{V~§YrV Agë`m~m~VMo _amR>r d B§J«Or_Ü`o \$cH$ cmdcoco ZìhVo 
d Ë`mìXmao nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 29(1)(2) d nr.EZ.S>r.Q>r. {Z`_m§Mo H$c_ 9 d 17(1)(2) `m 
VaVwXtMo C„§KZ H$éZ nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 23 A§VJ©V {ejognmÌ JwÝhm Ho$cm Amho ?

… .....hmoH$mamWu.

4.  {\$`m©Xr njmZo {gÜX Ho$co Amho H$m` H$s, AmamonrZr CnamoŠV Z_wX {Xder, doir d {R>H$mUr OoZoQ>rH$ pŠbZrH$ 
Mmc{dÊ`mH$arVm nr.EZ.S>r.Q>r {Z`_mMo H$c_ 3(1) A§VJ©V Amdí`H$ Agcoco {ejU Z KoVm OoZoQ>rH$ pŠbZrH$ 
MmcdyZ nr.EZ.{S>.Q>r {Z`_m§Mo H$c_ 3(1) `m VaVwXrMo C„§KZ H$éZ nr.EZ.{S>.Q>r. H$m`ÚmMo H$c_ 23 A§VJ©V 
{ejognmÌ JwÝhm Ho$cm Amho ?

… .......hmoH$mamWu.

5.  {\$`m©Xr njmZo {gÜX Ho$co Amho H$m` H$s, AmamonrZr CnamoŠV Z_wX {Xder, doir d {R>H$mUr, nr.EZ.S>r.Q>r  
{Z`_mMo H$c_ 18 _Yrc Z_wX dmJUyH$s~m~VMr {Z{V_wë`o Z OmonmgVm gXa VaVwXrMo C„§KZ H$éZ nr.EZ.
S>r.>Q>r. H$m`ÚmMo H$c_ 23 A§VJ©V {ejognmÌ JwÝhm Ho$cm Amho ?

… .......hmoH$mamWu.

6.  H$moUVm AmXoe ?                                                                           ..........A§{V_ AmXoemn«_mUo

{ZîH$fmªMr H$maU{__m§gm

5.  {\$`m©Xr njmZo Amamonr{déÜX JwÝhm {gÜX H$aÊ`mH$arVm Imcrcn«_mUo EHw$U 5 gmjXmam§Zm enWoda Vnmgco Amho. {\$`m©Xr 
d nr.EZ.S>r.Q>r. H$m`ÚmA§VJ©V {Oëhm  g_w{MV n«m{YH$mar S>m°. {dcmgamd ~m~wamd `mXd (g.gm.H«$.2) `m§Mr gmj 
{ZemUr H«$. 31, d¡ÚH$s` A{YH$mar S>m°. O`§V XËVmÌ` Xoenm§So> (g.gm.H«$.3) `m§Mr gmj {Z.H«$. 33, A°S>. e¡cm 
XËVmOramd OmYd (g.gm.H«$.1) `m§Mr gmj {Z.H«$. 18, So>H$m°` {dQ>Zog H${dVm Z§X{H$emoa cmoI§So> (g.gm.H«$.4) `m§Mr 
gmj {Z.H«$.48 d n§M gmjXma n«em§V a§Jamd ndma (g.gm.H«$.5) `m§Mr gmj {Z.H«$.51 n«_mUo Zm|X{dÊ`mV Amcr 
Amho. {\$`m©Xr njmZo CnamoŠV _m¡{IH$ gmjo{edm` Imcrcn«_mUo H$mJXmonÌr nwamdm Ý`m`mc`m_Ü`o gmXa Ho$cm Amho. 
e¡cm OmYdMo ~`mU ({Z.H«$.19), H${dVm cmoI§So>Mo ~`mU ({Z.H«$.34), H¡$cmg OmYdMo ~`mU ({Z.H«$.35), g§O` 
^mogcoMo ~`mU ({Z.H«$.36), H${dVm cmoI§So>Zr {chÿZ {Xcoco n«{VkmnÌ ({Z.H«$. 32), AmamonrH$Sy>Z n§M{dgeo én`o Oá 
Ho$ë`mMm Oár n§MZm_m ({Z.H«$. 37), AmamonrMr gmoZmoJ«m\$s _{eZ {gc H$éZ Oá Ho$ë`mMm Oár n§MmZm_m ({Z.H«$.52), 
AmamontZr H${dVm cmoI§So>Mm {Xcocm gmoZmoJ«m\$s Ahdmc (AmQ>uH$c-A), AmamonrH$Sy>Z Oá Ho$coë`m gm{hË`mMr `mXr 
(AmQ>uH$c-S>), AmamonrÀ`m hm°ñnrQ>cMm Jmd Z_wZm AmR> (AmQ>uH$c-~). `mCcQ>, AmamonrZr ñdV…Mo ~MmdmH$arVm 
H$moUVmhr _m¡{IH$ d H$mJXmonÌr nwamdm Ý`m`mc`m_Ü`o gmXa Ho$cm Zmhr. 

6.  {\$`m©Xr njmMo Vk gaH$mar dH$sc gmho~, lr. Ama. EZ._S>Ho$ d AmamonrMo Vk dH$sc gmho~, lr. E_.Q>r.`mXd `m§Zm 
_r {dñV¥VnUo EoHy$Z KoVco VgoM g§nwU© XñVEodOm§Mo gwú_nUo AdcmoH$Z Ho$co Amho. 

_wÔm H«$_m§H$ 1 Vo 5 ~m~V…-

7.  CnamoŠV Z_wX gd© _wÔo EH$_oH$m§er {ZJS>rV Agë`m_wio Ë`m§À`m {ZîH$f©mÀ`m H$maU{__m§goMr nwZamd¥ËVr Q>miÊ`mH$arVm 
_r gXa gd© _wÔ`m§À`m {ZîH$f©mMr H$maU{__m§gm EH${ÌV[aË`m XoV Amho. nr.EZ.S>r.Q>r. hm H$m`Xm J^©{ZdS> H$aUo Am{U 
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ZH$mo Agcoë`m qcJmÀ`m J^m©Mm J^©nmV H$aÊ`mÀ`m K¥UmñnX n«H$mamcm Amim KmcÊ`mgmR>r H$aÊ`mV Amcm Amho. 
^maVr` g_mO_ZmV _wcJmM hdm hr YmaUm Iyn nydunmgyZ KQ²>Q> ê$Ocr Amho. `m hì`mgm_wio _wct~m~V ^oX^md hmoD$ 
cmJco. `m_wio ZdOmV _wctZm _maUo, hþ§S>m~ir Am{U gVr gma»`m Hw$n«Wm dmT>V Joë`m. _wctZm _mê$Z Q>mH$Uo ho ^maVr` 
gm_m{OH$ d gm§ñH¥${VH$ ì`dñWoV ZdrZ Jmoï> Zmhr. gmh{OH$M Ë`m_wio pñÌ`m§Mr g§»`m H$_r hmoV Jocr. gÜ`m ^maVmV 
0 Vo 6 `m d`moJQ>mVrc Xa 1000 _wcm§_mJo 927 _wcr Ago n«_mU Amho. hr n[apñWVr A{YH$ {~H$Q> Pmcr AgVr 
nU, AZoH$ g_mO gwYmaH$m§Zr Aem KmVH$ n«Wm§{dê$Õ Midir C^maë`m `m_wio XoemVrc ñÌr nwê$fm§Mo n«_mU H$mhr 
_`m©Xon`ªV {Z`§ÌUmImcr Ro>dco Joco. Varhr XoemÀ`m {Za{Zami`m n«m§Vm_Ü`o `m~m~V V\$mdV AmT>iVo. XoemÀ`m CËVa 
Am{U npíM_ ^mJmV nwê$fm§À`m VwcZoV pñÌ`m§Mr g§»`m IynM H$_r Pmcocr {XgVo. Joë`m H$mhr XeH$m§V Oar XoemZo BVa 
joÌmV {dH$mg Ho$cm Agcm Var ~mc qcJ JwUmoËVa A{YH$ Kgacoco AmT>iyZ `oVo. A{cH$S>À`m H$mimV KgaË`m ~mc 
qcJ JwUmoËVamÀ`m _wÚmcm EH$ Z{dZ n¡cy {Z_m©U Pmcm Amho. J^©YmaUonyd© d J^©YmaUmZ§Va Á`mZo J^©qcJ AmoiI d 
{ZdS> H$aVm `oVo Ago V§ÌkmZ `mcm H$maUr^yV Amho.

8.  gZ 1980 Z§Va AmYw{ZH$ d¡ÚH$s` V§ÌkmZmV _moRo> ~Xc KS>co. `m Z§VaÀ`m H$mimV AmYw{ZH$ d¡ÚH$ V§ÌkmZmMm 
J^m©dñWoV J^©qcJ {MH$sËgm H$aUo Am{U ñÌr J^© AmoiIyZ  J^©nmV H$aUo `mgmR>r _moR>`m n«_mUmV Xwê$n`moJ gwê$ 
Pmcm. A°påZAmog|Qo>{gg Am{U AëQ´>mgmoZmoJ«m\$s `mgmaIr n«gyVrnyd© {ZXmZ V§Ìo hr dmñV{dH$ J^m©Vrc AZwd§{eH$ Xmof 
({dH¥$Vr) emoYÊ`mgmR>r OJ^amV dmnacr OmVmV. _mÌ ^maVmV Jocr Vrg df} J^m©dñWoVrc ~mimMo qcJ emoYÊ`mgmR>r 
Am{U Ë`mZ§Va qcJ {ZXmZ H$aÊ`mgmR>r `m V§Ìm§Mm Xwê$n`moJ H$aÊ`mV `oV Amho. gZ 1991 À`m OZJUZo_YyZ XoemVrc 
cmoH$g§»`oVrc pñÌ`m§Mo n«_mU Am{U _wctMr g§»`m H$_r Pmë`mMo {gÕ Pmco. `mM H$mimV Xoe^amVrc pñÌ`m§À`m 
g§KQ>Zm§Zr d¡ÚH$s` V§ÌkmZmÀ`m Xwê$n`moJm{dê$Õ _moR>`m n«_mUmV AmdmO CR>dcm. `m Midit_wio gaH$maZo amï´>r` 
nmVirda EH$ H$m`Xm H$ê$Z d¡ÚH$s` V§ÌkmZmMm J^©qcJ {MH$sËgm H$aÊ`mgmR>r Xwê$n`moJ H$aÊ`mda ~§Xr KmVcr. na§Vw 
`mgmR>r gZ 1994 gmcr Ho$coë`m nr.EZ.S>r.Q>r. H$m`ÚmMr n[aUm_H$maH$ A§_c~OmdUr Pmcr Zmhr. "N>moQo> Hw$Qw§>~' 
hr H$ënZm gaH$mar nmVirdê$Z Am{U gm_m{OH$ nmVirdahr OmoaH$gnUo nwañH¥$V Ho$cr OmV hmoVr. `m H$ënZocm  
g_mO_mÝ`Vm {_iV hmoVr. ̀ m gdm©VyZ XmoZM§ _wc§ AgVrc Va Ë`mV EH$ Var _wcJm hdmM ̀ m BÀNo>Zo J^©qcJ {ZdS> Am{U 
ñÌr J^m©Mm J^©nmV ̀ mgmR>r JamoXanUmV AmYw{ZH$ d¡ÚH$s` V§Ìm§Mm J¡admna _moR>`m n«_mUmV dmT>cm.Á`m_wio _wctZm _maUo 
ho OmñV (Nw>ß`m nÕVrZo) hmoD$ cmJco Am{U g_mOmVhr Ë`mMr _mÝ`Vm dmT>cr.

9.  gZ 2001 À`m OZJUZoÀ`m {ZîH$f©mZr chmZ _wco Am{U _wct_Yrc Kgacoë`m qcJ JwUmoËVam_wio YmoŠ`mMm Bemam 
amï´>r` nmVirda AmUIrZM J§^ranUo OmUdy cmJcm. `m Kgacoë`m qcJ JwUmoËVamMm AW© qcJ-{ZdS> nÕVtMm dmna 
_wctZm Zï> H$aÊ`mgmR>rM Ho$cm OmV Amho ho A{YH$ ñnï>nUo nwTo> Amco. ^maVmV gm_m{OH$ Hw$n«Wm ~§X H$aÊ`mgmR>r Am{U 
AmYw{ZH$ gwYmaUm KS>dyZ AmUÊ`mgmR>r H$m`Xo H$aÊ`mMm EH$ B{Vhmg Amho. Am_À`m XoemV hþ§S>m ~§Xr, ~mc{ddmh 
n«{V~§Y Am{U gVr n«{V~§Y H$m`Xo H$aÊ`mV Amco AmhoV. Ago H$m`Xo Ho$ë`mZo ̀ m Hw$n«Wm nwU©nUo ~§X Pmë`m Ago Zmhr. na§Vw 
`m H$m`Úm§_wio Aem n«Wm§Zm Amim KmcÊ`mg {ZpíMVnUo _XV Pmcr Amho. AemM VèhoZo AmYw{ZH$ d¡ÚH$s` V§ÌkmZmMm, 
J^©qcJ {ZdS> H$aÊ`mgmR>r Am{U ñÌrJ^© V`maM hmoD$ Z`o åhUyZ J^©YmaUmnyd© Cnm` H$aÊ`mgmR>r hmoUmam Xwê$n`moJ 
Wm§~{dÊ`mgmR>r nr.EZ.S>r.Q>r. H$m`Xm H$aUo ̂ mJ nS>co. nr.EZ.S>r.Q>r. H$m`Xm hm EH$ doJi`m n«H$maMm gm_m{OH$ H$m`Xm 
Amho. `m H$m`Úm_wio Ho$di ñÌr-{damoYr gm_m{OH$ ì`dhmamcm Amim KmVcm OmV Zmhr Va `m H$m`ÚmÀ`m _mÜ`_mVyZ 
d¡ÚH$s` V§ÌkmZmMm dmna Z¡{VH$VoÀ`m AmYmaoM Pmcm nm{hOo Agm AmJ«h, `mgmR>r d¡ÚH$s` V§ÌkmZmda {Z`§ÌU Ro>dÊ`mMo 
H$m_ hm H$m`Xm H$aVmo. qH$~hþZm hm H$m`Xm ñÌr-{damoYr, {ó`m§Mo ApñVËdM ZmH$maUmè`m `m n«Wm§Zm Amim KmcÊ`mgmR>r 
d¡ÚH$s` V§ÌkmZmda {Z`§ÌU AmUÊ`mg n«mYmÝ` XoVmo. 
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10.  n«gwVrnyd© {ZXmZ V§ÌmÛmao n«gwVrnyd© OZw{H$` {dH¥$Vr qH$dm _oQ>m~m°crH$ {dH¥$Vr qH$dm JwUgwÌmVrc {dH¥$Vr OÝ_V… ì`§J 
qH$dm qcJ g§~§{YV {dH¥$VrMo {ZXmZ d Ë`mMm J^m©À`m qcJ {ZXmZmgmR>r d VÖ§Va ñÌr J^m©Mm J^©nmV Aem Xwê$n`moJmg 
n«{V~§Y H$aÊ`mMr VaVyX `m H$m`ÚmV H$aÊ`mV Amcr Amho. H$mhr {d{eï> n[apñWVr gmoS>ë`mg, Hw$R>crhr ì`ŠVr qH$dm 
OoZoQ>rH$ g_wnXoeZ H|$X« qH$dm OoZo{Q>H$ co~moaoQ>ar qH$dm OoZo{Q>H$ XdmImZm ̀ m§Zr n«gwVrnwd© {ZXmZ V§Ì Am{U AëQ´>mgmoZmoJ«m\$s 
`m V§ÌmMm dmna  qcJ{ZXmZ H$aÊ`mg H$ê$ eH$V Zmhr. VgoM J^©dVr _{hcocm qH$dm {VÀ`m ZmVodmB©H$m§Zm qH$dm 
AÝ` H$moUmhr ì`ŠVrcm {OÀ`m J^m©Mo qcJ Vm|S>r gm§JUo, WoQ> qH$dm An«Ë`jnUo H$idUo, AÝ` _mJm©Zo gm§JUo hm `m 
H$m`ÚmImcrc X§S>Zr` AnamY R>a{dÊ`mV Amcm Amho. AëQ´>mgmoZmoJ«m\$sgma»`m {ZXmZ V§ÌmMm dmna H$ê$Z J^©qcJ 
AmoiI Ho$cr OmD$ eH$Vo. åhUOoM OÝ_mcm `oUmao ~mi _wcJm Amho H$s _wcJr ho H$iy eH$Vo. `mcmM qcJ {ZXmZ 
åhUVmV. H$moUVohr Hw$Qw§>~ O|ìhm Amnë`mcm hì`m Agcoë`m qcJmÀ`m ~mimMr {ZdS> H$aV§ d ZH$mo Agcoë`m qcJmÀ`m 
~mimMm J^©nmV H$adV§, V|ìhm `m n«{H«$`ocm J^©qcJ {ZdS> åhQ>c§ OmV§. ~hþVoH$ gdm©ZmM _wcJoM hdo AgVmV åhUyZ 
ñÌrJ^m©Mm J^©nmV Ho$cm OmVmo. AëQ´>mgmoZmoJ«m\$s Ho$cr OmV Agcoë`m n«Ë`oH$ {R>H$mUr -"J^m©Mo qcJ emoYÊ`mda ~§Xr 
Amho Am{U Vo ~oH$m`Xoera Amho.' ho B§J«Or d ñWm{ZH$ ^mfoV R>iH$nUo {chrco Joco nm{hOo Agm \$cH$ cmdUo A{Zdm`© 
Ho$co Joco. `mnwTo>hr n«Ë`oH$ AëQ´>mgmC§S> _{eZMr Zm|XUr Am{U _erZ ~ZdUmè`m AmñWmnZm§Zm Ë`m§Zr Hw$R>ë`m XdmImZo d 
S>m°ŠQ>am§Zm _{eZ {dH$co `mMr _m{hVr XoUo ~§YZH$maH$ Ho$co. 

11.  J^©YaUmnyd© Am{U n«gdnyd© {ZXmZ V§Ìm§Mm H$m`Xoera dmna H$moUË`mhr VèhoMr AZwd§{eH$VoVyZ CX²^dcocr pñWVr Oer 
{h_mo\$mo{c`m, S>mD$Ýg {gÝS´>mo_, OÝ_V… qH$dm OÝ_OmV Xmof CXmhaUmW© AmaEM JQ> Z OwiUo, ̀ mgma»`m AZwd§{eH$ qH$dm 
J^m©À`m qcJm_wio KmVH$ R>aUmè`m ÌyQ>r, Xmof qH$dm AÝ` emar[aH$ qH$dm _mZ{gH$ ÌwQ>r Á`m§Mm C„oI, `m H$m`ÚmÀ`m  
_mJ©Xe©H$ VËdmV Ho$cocm Amho, ̀ mgmR>r H$aVm ̀ oD$ eHo$c. Xwgè`m eãXm§V gm§Jm`M§ Va, J^m©Vrc emar[aH$ qH$dm _mZ{gH$ 
{dH¥$VtMm emoYKoÊ`mgmR>r `m V§Ìm§Mm dmna H$aVm `oB©c. Aem J^m©Vrc {dH¥$Vr (Xmof) `m AZwdm§{eH$ Agy eH$VmV qH$dm 
H$m¡Qw§>{~H$ B{Vhmgmer OmoS>coë`m Agy eH$VmV qH$dm J^©qcJmer g§~§{YV Agy eH$VmV. _mÌ `m V§ÌmMm dmna J^©qcJ 
{ZdS>rgmR>r H$aVm `oUma Zmhr. VgoM J^©dVr _{hcm 35 dfmªnojm A{YH$ d`mMr Agoc, VrMo Ë`mnydu 2 qH$dm 3 
VËH$mi Z¡g{J©H$ J^©nmV Pmco AgVrc, qH$dm Vr g§^m§ì` YmoH$mXm`H$ Aem agm`Zm§À`m, Am¡fYm§À`m, {H$aUmoËgO©ZÀ`m 
qH$dm g§gJm©À`m g§nH$m©V Amcr Agoc, qH$dm Ë`m _{hcoÀ`m Hw$Qw§>~mV emar[aH$ {dH¥$Vr Am{U/qH$dm ñnmñQ>r{gQ>r qH$dm 
AÝ` AZw§dm§{eH$ AmOmam§Mm B{Vhmg Agoc Va Aem {d{eï> n[apñWVrV `m H$m`ÚmZwgma `m V§Ìm§Mm dmna H$aVm `oD$ 
eHo$c. doJi`m eãXmV gm§Jm`Mo Va darcn¡H$s H$moUVr Aer n[apñWVr CX²^dcr, H$s Ë`m_wio J^©dVr _{hcm qH$dm J^© 
`m§Zm YmoH$m nmohMÊ`mMr eŠ`Vm Amho, Va Aem pñWVrV n«gdnyd© {ZXmZ MmMÊ`m H$aVm `oVmV. Va gmoZmoJ«m\$s gma»`m 
MmMÊ`m `m J^m©Mr dmT> VnmgÊ`mgmR>r Am{U n«gdnyd© VnmgUrgmR>r ì`mnH$ n«_mUmda dmnaë`m OmVmV. _mÌ Ë`m§Mm 
dmna J^©qcJ {ZdS>rgmR>r H$aVm `oUma Zmhr.

12.  n«gdnyd© {ZXmZ MmMÊ`m H$aUmè`m d¡ÚH$s` ì`mdgm{`H$mg g§~§{YV J^©dVr _{hcoMr coIr g§_Vr KoUo Amdí`H$ Amho. 
`m MmMUrMo gmB©S> B\o$ŠQ> H$m` AmhoV ho {Vcm gm§JyZ Aer g§_Vr KoÊ`mV Amcr nm{hOo. {VZo {Xcoë`m g§_VrnÌmMr n«V 
Ë`m _{hcocm XoUo Amdí`H$ Amho. gJi`mV _hËdmMo åhUOo {VMr g§_Vr Am{U {Vcm gm§JÊ`mV Amcocr _m{hVr {Vcm 
g_Ooc Ë`mM ̂ mfoV XoUo Amdí`H$ Amho. EImÚm d¡ÚH$s` ì`mdgm{`H$mZo Aem MmMÊ`m H$aVmZm g§~§{YV _{hcoMr coIr 
g§_Vr KoVcr Zmhr qH$dm Vo pŠbZrH$ Zm|XUrH¥$V Zgoc Va MmMUr ~oH$m`Xoera R>aVo. VgoM Aem MmMUrXaå`mZ Ë`m d¡ÚH$s` 
ì`mdgm{`H$mcm J^m©Mo qcJ g_Oco Var Ë`mZo Vo H$moUmcm gm§JVm H$m_m Z`o. CnamoŠV Z_yX Ho$coë`m amñV H$maUm§gmR>r 
`m MmMÊ`m Zm|XUrH¥$V d¡ÚH$s` ì`mdgm{`H$mcm H$aVm `oVmV. Agm d¡ÚH$s` ì`mdgm{`H$ _o{S>{gZ_Yrc nXdrYa 
(E_S>r) Agmdm, VgoM `m H$m`ÚmV gm§{JVcoco {deof n«H$maMo H$m¡eë` CXmhaUmW© ñÌramoJemñÌ qH$dm ~mcamoJemñÌ 
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ho `m d¡ÚH$s` ì`mdgm{`H$mH$So> AgUo Amdí`H$ Amho. `m{edm` gmoZm°cm°{OñQ> qH$dm ao{S>Amocm°{OñQ> ì`mdgm{`H$m§Zm 
Ho$di AëQ´>mgmoZmoJ«m\$s H$aÊ`mMr nadmZJr XoÊ`mV Amcr Amho. Aer OmJm Zm|XUrH¥$V Agoc Va Aem MmMÊ`m Imcrc 
{R>H$mUr H$aVm `oVmV Á`m§Mr H$m`Úm§VJ©V Zm|XUr Pmcr Amho. ê$½Um§Zm OoZo{Q>H$ H$m°pÝgqcJ godm nwa{dÊ`mV `oUmè`m 
OoZo{Q>H$ H$m¡pÝgqcJ g|Q>g© åhUOoM g§ñWm, ê$½Umc`o, ewlwfmJ¥ho qH$dm AÝ` Ago H$moUVohr {R>H$mU. OoZo{Q>H$ pŠbZrH$ 
åhUOo Ago H$moUVohr pŠbZrH$, ê$½Umc`, gwlwfmJ¥h qH$dm AÝ` H$moUVrhr OmJm H$moUË`mhr ZmdmZo AmoiIcr OmUmar, 
Á`m {R>H$mUr n«gdnyd© {ZXmZ n«{H«$`m, CnMma Ho$co OmVmV. OoZo{Q>H$ c°~moa°Q>ar åhUOo Aer n«`moJemim qH$dm Aer 
OmJm, {OWo OoZo{Q>H$ pŠbZrH$ V\}$ nmR>{dÊ`mV `oUmao n«gdnyd© {ZXmZ MmMÊ`m  H$aÊ`mgmR>rMo Z_yZo ñdrH$maco OmVmV. 
OoZo{Q>H$ pŠbZrH$ Am{U n«`moJemim ̀ m_Ü`o AëQ´>mgmC§S> ̀ §Ìo qH$dm B_oqOJ ̀ §Ìo qH$dm ñH°$Za qH$dm AÝ` H$moUVohr J^©qcJ 
{ZpíMVrH$aU H$aÊ`mgmR>r dmnaUo eŠ` Agoc Ago CnH$aU qH$dm J^m©dñWoVrc J^m©Mo qcJ AmoiIÊ`mgmR>r qH$dm 
J^©YmaUmnyd© {ZXmZ H$aUmar Cn`moJmV AmUVm `oD$ eHo$c Ago hmVdmhr (nmoQ}>~c) CnH$aU AgUmè`m gmoZmoJ«m\$s Am{U 
B_oqOJ g|Q>g©Mm `mV g_mdoe Amho. 

13.  So>H$m°` {dQ>Zog H${dVm cmoI§So> hr KQ>UoMr n«Ë`jXeu gmjXma Agë`m_wio Ë`m§À`m gmjoMo gwú_nUo AdcmoH$Z H$aUo 
Amdí`H$ Amho. H${dVm cmoI§So>À`m gmjon«_mUo {XZm§H$ 09/09/2005 amoOr Xwnmar 2.30 dmOVmMo Xaå`mZ Vr d e¡cm 
OmYd AmamonrÀ`m {OdZ-Á`moVr hm°ñnrQ>c_Ü`o gmoZmoJ«m\$sìXmao J^©qcJ {ZXmZ H$aÊ`mH$arVm Jocr hmoVr. Ë`mdoir H${dVm 
cmoI§So> hr nmM _{hÝ`m§Mr JamoXa hmoVr. Ë`mdoir AmamonrÀ`m hm°ñnrQ>c_Ü`o Amamonr hOa Zgë`m_wio H$ånmC§S>aZo H${dVm 
cmoI§SoÀ`m ZmdmMr a{OñQ>a_Ü`o Zm|X H$éZ KoVcr hmoVr. Ë`mZ§Va Xwnmar 3.15 dmOVmMo Xaå`mZ AmamonrZr hm°ñnrQ>c_Ü`o 
`odyZ J^©qcJ {ZXmZmH$arVm n§M{dgeo én`o KoÊ`mg H$ånmC§S>acm gm§{JVco hmoVo. Ë`mn«_mUo e¡cm OmYdZo H$ånmC§S>aOdi 
n§M{dgeo én`o {Xco hmoVo. Ë`mZ§Va AmamonrZr H${dVm cmoI§So>cm AmV_Ü`o ~mocmdyZ Ë`m§Mr gmoZmoJ«m\$s MmMUr Ho$cr hmoVr. 
Ë`mdoir AmamonrZr H${dVm cmoI§So>cm ghm _{hÝ`mMm J^© AgyZ gXa J^© _wcJm Agë`mMo gm§{JVco hmoVo. Ë`mdoir 
AmamoonrZr H${dVm cmoI§So>cm gm§{JVco hmoVo H$s, Ë`m§Zr J^©qcJ {ZXmZm~m~V ~mhoa Hw$Umcmhr gm§Jw Z`o. Ë`mdoir AmamonrZr 
H${dVm cmoI§So>cm gmoZmoJ«m\$s Ho$ë`m~m~V Ho$gnona {chÿZ {Xcm hmoVm. H${dVm cmoI§So>À`m CnamoŠV Z_wX _m¡{IH$ gmjoer 
gwg§JV gmj e¡cm OmYdZr {Xcr Amho. e¡cm OmYdÀ`m gmjon«_mUo Vr X{cV _{hcm {dH$mg _§S>i, gmVmam `m g§ñWoMr 
AÜ`j AgyZ gXa g§ñWm _{hcm§Mo geŠVrH$aU H$aÊ`mMo {d{dY CnH«$_ am~drVo. CnamoŠV Z_wX g§ñWm gZ 2003 nmgyZ 
nr.EZ.S>r.Q>r H$m`ÚmA§VJ©V n«~moYZ H$aÊ`mMo H$m_ H$arV AgyZ Ë`m_Ü`o A°S>. dfm© Xoenm§So>, H${dVm cmoI§So>, H¡$cmg 
OmYd, ~~cw \$amg BË`mXr ì`pŠV§Mm g_mdoe Amho. {XZm§H$ 09/09/2005 amoOr nr.EZ.S>r. Q>r H$m`ÚmA§VJ©V g_w{MV 
n«m{YH$mar VWm {gìhrc gO©Z gmVmam S>m°. {dcmgamd `mXd d S>m°. O`§V Xoenm§So>À`m {dZ§VrdéZ _m¡Om Jm|Xr Jmdm_Ü`o 
H${dVm cmoI§So> `m J^©dVr _{hcoÀ`m J^©qcJ {ZXmZmH$arVm So>H$m°` Ho$g åhUyZ nmR>{dÊ`mMo R>aco hmoVo. AmamonrMo _m¡Om 
Jm|Xr `oWo {OdZ-Á`moVr ZmdmMo hm°ñnrQ>c Amho. e¡cm OmYd d H${dVm cmoI§So> {XZm§H$ 09/09/2005 amoOr Xwnmar 
3.00 Vo 4.00 dmOVmMo Xaå`mZ AmamonrMo CnamoŠV Z_wX hm°ñnrQ>c_Ü`o Jocr AgVm Amamonr Ë`m§À`m hm°ñnrQ>c_Ü`o hOa 
ZìhVo åhUyZ H$ånmC§S>aZo Ë`m§Zm Wm§~dyZ KoVco hmoVo. Ë`mZ§Va 15 Vo 20 {_ZrQ>m§Zr Amamonr hm°ñnrQ>c_Ü`o Amco AgVm e¡cm 
OmYdZr Ë`m§Zm H${dVm cmoI§So>À`m J^m©_Ü`o _wcJm Amho qH$dm _wcJr Amho `m~m~V MmMUr H$am`Mr Agë`mMo gm§{JVco 
hmoVo. Ë`mdoir AmamonrZr J^©qcJ {ZXmZmH$arVm n§M{dgeo én`o IM© `oV Agë`m_wio gXa aŠH$_ H$ånmC§S>aOdi O_m 
H$aÊ`mg gm§{JVco hmoVo. Ë`mn«_mUo S>m°. `mXd g_w{MV n«m{YH$mar gmVmam `m§Zr ñQ>tJ-Am°naoeZ H$arVm {Xcoco n§M{dgeo 
én`o e¡cm OmYdZo AmamonrMo H$ånmC§S>aOdi O_m Ho$co hmoVo. Ë`mZ§Va e¡cm OmYd d H${dVm cmoI§So> hr AmamonrÀ`m 
hm°ñnrQ>c_Yrc AmonrS>rÀ`m S>mì`m ~mOycm Agcoë`m gmoZmoJ«m\$sÀ`m H$_-`m_Ü`o Joco hmoVo. gXa H$_-`m_Ü`o gmoZmoJ«m\$s 
_{eZ Ro>dcocr hmoVr. VoWo AmamonrZr J^©dVr H${dVm cmoI§So>Mr gmoZmoJ«m\$s _{eZìXmao gmoZmoJ«m\$s MmMUr Ho$cr hmoVr. 
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Ë`mZ§Va AmamonrZr H${dVm cmoI§So> d e¡cm OmYdcm gm§{JVco hmoVo H$s, H${dVm cmoI§So>À`m J^m©_Ü`o ghm _{hÝ`mMm J^© 
AgyZ gXa J^© _wcJm Amho. Ë`mdoir AmamonrZr H${dVm cmoI§So>Mm {n«§Qo>S> d ñdhñVmjam_Yrc gmoZmoJ«m\$sMm [anmoQ©> V`ma 
H$éZ {Xcm hmoVm. 

14.  {\$`m©Xr {dcmgamd ̀ mXdÀ`m gmjon«_mUo Vo {XZm§H$ 26/06/2004 amoOrnmgyZ {XZm§H$ 08/06/2006 amoOrn`ªV gmVmam 
`oWo {Oëhm eë` {M{H$ËgH$ nXmda H$m`©aV AgwZ nr.EZ. S>r.Q>r. H$m`Úm A§VJ©V Ë`m§Mr {Oëhm g_w{MV n«m{YH$mar åhUyZ 
{Z`wpŠV Ho$cr hmoVro. g_w{MV n«m{YH$mè`m§Zr H$moUH$moUVo {d{dY H$m`©o H$amd`mMo Agë`mMo {\$`m©XrZr gm§{JVco Amho. 
g_w{MV n«m{YH$mè`m§Zr H$moUH$moUVr H$m`} H$amd`mMr AmhoV `m~m~V nr.EZ. S>r.Q>r. H$m`Xm d {Z`_m_Ü`o {dñV¥V dU©Z 
{Xcoco Amho. {XZm§H$ 09.09.2005 amoOr gH$mir nr.EZ.S>r.Q>r. H$m`Úm A§VJ©V XjVm g{_Vr_Yrc gXñ` A°S>. dfm© 
Xoenm§So> d gm_m{OH$ H$m`©H$Vu e¡cm OmYdZr {\$`m©Xr {dcmgamd ̀ mXdgmo~V MMm© Ho$cr hmoVr H$s, gmVmam {Oëh`m_Yrc 
{d{dY {R>H$mUr VgoM OwiodmS>r `o{Wc AmamonrÀ`m XdmImÊ`m_Ü`o J^©qcJ {ZXmUmMr MmMUr Ho$ë`m OmVo. Ë`mdoir 
A°S>. dfm© Xoenm§So> d e¡cm OmYdZr AmamonrÀ`m XdmImÊ`m_Ü`o VnmgUr H$aVm ~moJg J«mhH$ åhUyZ H${dVm cmoI§So> 
`oÊ`mg V`ma Agë`mMr _m{hVr XodyZ Ë`mH$arVm nadmUJr _m{JVcr hmoVr. Ë`mdoir dfm© Xoenm§So> d e¡cm OmYdZo 
{\$`m©Xr {dcmgamd `mXdcm Ë`m§Mo {ZYr_YyZ ~moJg Ho$gMr VnmgUr-\$s ^aÊ`mH$aVm n§M{dego ê$n`mMr _mJUr Ho$cr 
hmoVr. Ë`mn«_mUo {\$`m©Xr {dcmgamd `mXdZr ~moJg J«mhH$mMr VnmgUr-\$s ^aÊ`mH$arVm n§M{dgeo ê$n`o d OmÊ`m-
`oÊ`mH$arVm nmMeo ê$n`o Ago EHy$U VrZ hOma ê$n`o A°S>. dfm© Xoenm§So> d e¡cm OmYd `m§Zm {Xco hmoVo. gXa VnmgUr-
\$sÀ`m n§M{dego ê$n`m_Ü`o e§^a ê$n`mÀ`m 15 d nÝZmg ê$n`mÀ`m 20 ZmoQ>m AgyZ gXa ZmoQ>m§Mo Z§~a {\$`m©XrZo Zm|X 
H$ê$Z KoVco hmoVo. Ë`mZ§Va {XZm§H$ 09.09. 2005 amoOr Xwnmar 2.30 Vo 03.00 dmOVmMo Xaå`mZ A°S>. dfm© Xoenm§So>, 
e¡cm OmYd, ~moJg J«mhH$ H${dVm cmoI§So> d Ë`m§Mo XmoZ ghH$mar _m¡Oo OwiodmS>r `o{Wc AmamonrÀ`m hm°ñnrQ>c_Ü`o Joco 
hmoVo. Ë`mZ§Va e¡cm OmYdMm {\$`m©Xrcm \$moZ Amcm hmoVm H$s, Amamonr hm°ñnrQ>c_Ü`o hOa ZmhrV d Amamonr Amë`mZ§Va 
Vr nwÝhm \$moZ H$aoc. Ë`mZ§Va gm`§H$mir 5.00 dmOVmMo Xaå`mZ e¡cm OmYdZr {\$`m©Xr {dcmgamd `mXdcm \$moZ H$ê$Z 
gm§{JVco hmoVo H$s, AmamonrÀ`m H§$nmD$S>aZo VnmgUr-\$s pñdH$mê$Z AmamonrZr J^©dVr H${dVm cmoI§So>Mr gmoZmoJ«m\$s 
MmMUr H$ê$Z Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo gm§{JVco hmoVo. Ë`mdoir {\$`m©Xr {dcmgamd `mXdcm \$moZÛmao gm§JÊ`mV 
Amco hmoVo H$s, AmamonrMr J^©qcJ {ZXmU H$aÊ`mMr ~m~ Jmon{Z` Ro>dÊ`mMo gm§JyZ gmoZmoJ«m\$sMm Ahdmc {chÿU {Xcm 
hmoVm. Ë`mdoir {\$`m©Xr {dcmgamd `mXdcm \$moZÛmao gm§JÊ`mV Amco hmoVo H$s, AmamonrZr n§M{dgeo ê$n`o pñdH$mê$Z 
Ë`m~m~V nmdVr {Xcr ZìhVr. Ë`mZ§Va {\$`m©Xr {dcmgamd `mXdZr KQ>UmñWir OmdyZ VnmgUr d Oár H$aÊ`mH$arVm 
ñdV…À`m dVrZo S>m°. O`§V Xoenm§So>cm A{YH$ma {Xco hmoVo. Ë`mn«_mUo S>m°. O`§V Xoenm§So>Zr _m¡Oo OwiodmS>r `oWo KQ>ZmñWir 
OmdyZ AmamonrZr {Xcocm gmoZmoJ«m\$sMm Ahdmc Oá H$ê$Z gmoZmoJ«m\$s _erZ {gc Ho$cr hmoVr VgoM gmjXmam§Mo ~`mU 
Zm|X{dco hmoVo. Ë`mdoir S>m°. O`§V Xoenm§So>Zo AmamonrH$Sy>Z J^©qcJ {ZXmZmH$arVm {Xcoë`m n§M{dgeo ê$n`m§À`m ZmoQ>m Oá 
Ho$ë`m hmoË`m. Ë`mZ§Va S>m°. O`§V Xoenm§So> `m§Zr Ho$coë`m H$m`©dmhrMm Ahdmc {\$`m©Xr {dcmgamd `mXdH$So> gmXa Ho$cm 
hmoVm. {\$`m©Xr {dcmgamd ̀ mXdZr gXa H$m`©dmhrÀ`m AhdmcmMr {Z`_mn«_mUo nS>VmiUr Ho$cr hmoVr. gXa H$m`©dmhrÀ`m 
Ahdmcmn«_mUo AmamonrOdi gmoZmoJ«m\$s _erZMr Zm|XUr Ho$cocr ZìhVr, J^©qcJ {ZXmZ Ho$ë`m OmV Zgë`m~m~VMm 
\$cH$ hm°ñnrQ>cMo ~mhoarc ~mOyg d gmoZmoJ«m\$s _erOdi cmdcobm ZìhVm, AmamonrOdi ""gmoZmoJ«m\$sñQ>'' Ago {ejU 
ZìhVo, AmamonrOdi emgZ{d{hV Q´o>qZJMo n«_mUnÌ ZìhVo, AmamonrOdi ""E\$'' a{OñQ>a ZìhVo, emgZmcm nmR>{dcoë`m 
_m{gH$ AhdmcmMr \$mB©c ZìhVr, AmamonrOdi nr.EZ.S>r.Q>r. H$m`ÚmMr nwñVrH$m ZìhVr. Aemn«H$mao CnamoŠV Z_yX 
ÌwQ²>`m AgVmZm gwÜXm AmamonrZr H${dVm cmoI§So>Mo gmoZmoJ«m\$s _erZÛmao J^©qcJ {ZXmZ Ho$co hmoVo. 
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15.  e¡cm OmYdÀ`m gmjon«_mUo gwÜXm Ë`m§Zr H${dVm cmoI§So>À`m J^©qcJ {ZXmZmÀ`m MmMUrZ§Va ~mhoa `odyZ gXa KQ>Zo~m~V 
g_w{MV n«m{YH$mè`m§Zm \$moZÛmao _m{hVr {Xcr hmoVr. Ë`mZ§Va S>m°. O`§V Xoenm§So>Zo KQ>ZmñWir ̀ odyZ dñVwpñWVrMr nS>VmiUr 
Ho$cr hmoVr. Ë`mdoir S>m°. O`§V Xoenm§So>Zo Amamonrcm KQ>Zo~m~V {dMmaUm Ho$cr AgVm AmamonrZr H${dVm cmoI§So>Mr 
J^©qcJ {ZXmZmMr MmMUr H$ê$Z Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo gm§JyZ Ë`m~m~V n§M{dgeo ê$n`o KoVë`mMo H$~yc 
Ho$co hmoVo. Ë`mdoir O`§V Xoenm§So>Zr AmamonrÀ`m S´>m°ìha_YyZ CnamoŠV Z_yX n§M{dgeo ê$n`mÀ`m ZmoQ>m AmamonrZr H$mTy>Z 
{Xë`mdê$Z Oá Ho$ë`m hmoË`m. Ë`mdoir S>m°. O`§V Xoenm§So>Zr AmamonrMr gmoZmoJ«m\$s _erZ d KQ>ZmñWimdarc aoH$m°S©> Oá 
H$ê$Z Ë`m~m~V n§MZm_m V`ma Ho$cm hmoVm. Ë`mZ§Va S>m°. O`§V Xoenm§So>Zr nwT>rc H$m`©dmhr Ho$cr hmoVr. H${dVm cmoI§So>À`m 
gmjon«_mUo gwÜXm AmamonrZr Ë`m§Mr J^©qcJ MmMUr Ho$ë`mZ§Va Ë`m§Zr ~mhoa `odyZ S>m°. O`§V Xoenm§So>cm CnamoŠV Z_yX 
KQ>Uo~m~V gm§{JVco hmoVo. Ë`mdoir S>m°. O`§V Xoenm§So>Zr AmamonrH$Sy>Z J^©qcJ {ZXmZmÀ`m MmMUrH$arVm {Xcoë`m gd© 
ZmoQ>m d a{OñQ>a Oá Ho$co hmoVo. AmamonrÀ`m hm°ñnrQ>c_Ü`o J^©qcJ {ZXmUmMr MmMUr hmoV Agë`mMo A°S>. dfm© Xoenm§So>Zr 
gm§{JVë`mdê$Z gXa Ho$g_Ü`o So>H°$m` Ho$gH$arVm Amë`mMo H${dVm cmoI§So>Zr gm§{JVco Amho. S>m°. O`§V Xoenm§So>À`m 
gmjon«_mUo gwÜXm gZ 1996 nmgyZ Oyc¡ 2006 n`ªV Vo {Oëhm ê$½Umc`, gmVmam `oWo d¡ÚH$s` A{YH$mar nXmda H$m`©aV 
hmoVo. {\$`m©Xr {dcmgamd `mXd gwÜXm gZ 2005 nmgyZ {Oëhm eë` {M{H$ËgH$, gmVmam `m nXmda H$m`©aV hmoVo. KQ>Zm 
{XZm§H$ 09.09.2005 amoOr KS>cr AgyZ Ë`m{Xder Xwnmar 04.30 dmOVmMo Xaå`mZ {\$`m©Xr {dcmgamd `mXdZr S>m°. 
O`§V Xoenm§So>cm ~mocmdyZ OwiodmS>r `o{Wc AmamonrMo {OdZ-Á`moVr hm°ñnrQ>c_Ü`o OmdyZ nr.EZ.S>r.Q>r. H$m`X²`mVJ©V 
gXa hm°ñnrQ>cMr VnmgUr H$ê$Z H$m`©dmhr H$aÊ`mMm AmXoe {Xcm hmoVm. Ë`mn«_mUo S>m°. O`§V Xoenm§So> ho AmamonrÀ`m 
CnamoŠV Z_yX hm°ñnrQ>c_Ü`o Joco AgVm VoWo A°S>. dfm© Xoenm§So>, e¡cm OmYd, H${dVm cmoI§So> d H¡$cmg OmYd hOa 
hmoVo. Ë`mdoir H${dVm cmoI§So>Zr S>m°. O`§V Xoenm§So>cm gm§{JVco hmoVo H$s, Ë`m§À`m {dZ§Vrdê$Z AmamonrZr n§M{dgeo ê$n`o 
KodyZ gmoZmoJ«m\$s _erZZo Ë`m§À`m J^m©Mr MmMUr H$ê$Z Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo gm§{JVco hmoVo. Ë`mZ§Va S>m°. 
O`§V Xoenm§So>Zr H${dVm cmoI§So>, H¡$cmg OmYd, e¡cm OmYd, H§$nmD$S>a g§O` ^mogco d AmamonrÀ`m gm§JÊ`mdê$Z Ë`m§Mo 
~`mZ Zm|X{dco hmoVo. e¡cm OmYd d H${dVm cmoI§So>Zr gwÜXm S>m°. O`§V Xoenm§So>Zr Ë`m§Mo ~`mZ Zm|X{dë`mMo gm§{JVco Amho. 
S>m°. O`§V Xoenm§So>Zr e¡cm OmYdMo ~`mZ ({Z.H«§$. 19), H${dVm cmoI§So>Mo ~`mZ ({Z.H«§$.34), H¡$cmg OmYdMo ~`mZ 
({Z.H«§$.35) d g§O` ^mogcoMo ~`mZm ({Z.H«§$.36) darc ñdV…Mr d gXa gmjXmam§Mr ghr AmoiIyZ Ë`m_Yrc _OHy$a 
~amo~a Agë`mMo gm§{JVco Amho. Ë`mMn«_mUo e¡cm OmYd d H${dVm cmoI§So>Zr gwÜXm Ë`m§À`m CnamoŠV Z_yX ~`mZmdarc 
ñdV…Mr ghr AmoiIyZ Ë`m_Yrc _OHy$a ~amo~a Agë`mMo gm§{JVco Amho. 

16.  S>m°. O`§V Xoenm§So>À`m gmjon«_mUo Ë`m§Zr AmamonrÀ`m H°$e ~m°Šg_YyZ ~moJg J«mhH$mÀ`m J^©qcJ {ZXmZmH$arVm {Xcoë`m 
ZmoQ>m Oá H$ê$Z Ë`mMm n§MZm_m V`ma Ho$cm hmoVm. Ë`mZ§Va S>m°. O`§V Xoenm§So>Zr H${dVm cmoI§So>H$Sy>Z AmamonrZr {Xcocm 
gmoZmoJ«m\$sMm Ahdmc Oá Ho$cm hmoVm. Ë`mZ§Va S>m°. O`§V Xoenm§So>Zr AmamonrÀ`m hm°ñnrQ>cMr VnmgUr Ho$cr hmoVr 
Ë`mdoir S>m°. O`§V Xoenm§So>Zm {XgyZ Amco hmoVo H$s, AmamonrZr "E\$' Z_wÝ`m_Ü`o aoH$m°S©> Ro>dco ZìhVo VgoM nr.EZ.S>r.Q>r. 
H$m`ÚmV§J©V gmoZmoJ«m\$s H$aÊ`mH$arVm nmÌ Agë`m~m~VMr H$mJXnÌo d Zm|XUr n«_mUnÌ AmamonrOdi ZìhVo. AmamonrZr 
Ë`m§À`m hm°ñnrQ>c_Ü`o J^©qcJ {ZXmZ Ho$ë`m OmV Zmhr Agm \$cH$ cmdcm ZìhVm VgoM nr.EZ.S>r.Q>r. H$m`X²`mMr 
nwñVrH$m Ro>dcr ZìhVr Ë`mZ§Va S>m°. O`§V Xoenm§So>Zr AmamonrÀ`m gmoZmoJ«m\$s _erZMm n§MZm_m V`ma Ho$cm hmoVm. Ë`mZ§Va 
S>m°. O`§V Xoenm§So>Zr Oá Ho$coë`m dñVwMr `mXr V`ma H$ê$Z Ë`mMr EH$ n«V Amamonrcm XodyZ Ë`mda n«V {_imco~m~V 
AmamonrMr ghr KoVcr hmoVr. Ë`mZ§Va S>m°. O`§V Xoenm§So>Zr AmamonrÀ`m hm°ñnrQ>cpñWV Agcoë`m {_iH$VrMm Jmd Z_wZm 
AmR> n«má H$ê$Z KoVcm hmoVm. Ë`mZ§Va S>m°. Xoenm§So>Zr Oá Ho$cocr _erZ d gd© Ahdmc {\$`m©Xr {dcmgamd ̀ mXdcm {Xcm 
hmoVm. Ë`mZ§Va {\$`m©Xr {dcmgamd `mXdZr nwT>rc H$m`©dmhr Ho$cr hmoVr. n§M gmjXma n«em§V ndmaÀ`m gmjon«_mUo gwÜXm 
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S>m°. O`§V Xoenm§So>Zr Ë`m§Zm {XZm§H$ 09.09.2005 amoOr OwiodmS>r `o{Wc AmamonrÀ`m hm°ñnrQ>c_Ü`o n§M åhUyZ ~mocmdrco 
hmoVo. AmamonrZr Ë`m§À`m hm°ñnrQ>c_Ü`o gmoZmoJ«m\$s _erZÛmao H${dVm cmoI§So>Mr VnmgUr H$ê$Z Ë`m§À`m J^m©_Ü`o _wcJm 
Amho qH$dm _wcJr Amho ho gm§{JVë`m~m~V S>m°. O`§V Xoenm§So>Zr AmamonrÀ`m hm°ñnrQ>c_Ü`o YmS> Q>mH$cr hmoVr. Ë`mdoir 
S>m°. O`§V Xoenm§So>Zr n«em§V ndma d Xwgao n§M gmjXma ~~cy \$amgMo g_j AmamontZm {Xcoë`m n§M{dgeo ê$n`mÀ`m ZmoQ>m 
Oá H$ê$Z Ë`mMm Oár n§MZm_m V`ma Ho$cm hmoVm. Ë`mdoir Oá Ho$coë`m ZmoQ>m§À`m H«$_m§H$mMr Zm|X H$ê$Z KoÊ`mV Amcr 
hmoVr. gXa Oá Ho$coë`m n§M{dgeo én`m_Ü`o e§^a én`mÀ`m 15 d nÝZmg én`mÀ`m 50 ZmoQ>m hmoË`m. Ë`mZ§Va S>m°.O`§V 
Xoenm§So>Zr AmamonrÀ`m hm°ñnrQ>c_Yrc gmoZmoJ«m\$s _erZ {gc d Oá H$éZ Ë`mMm n§MZm_m V`ma Ho$cm hmoVm. S>m°. O`§V 
Xoenm§So> d n§M gmjXma n«em§V ndmaZr ZmoQ>mMm Oár nM§Zm_m ({Z.H«§$.37) d gmoZmoJ«m\$s _{eZMm Oár n§MZmå`mdarc 
({Z.H«§$.52) ñdV…À`m gh`m AmoiIyZ Ë`m_Yrc _OHy$a ~amo~a Agë`mMo gm§{JVco Amho. {\$`m©Xr {dcmgamd `mXd d 
H${dVm cmoI§So>Zr n«{VkmnÌm ({Z.H«§$.32) darc ñdV…À`m gh`m AmoiIyZ Ë`m_Yrc _OHy$a ~amo~a Agë`mMo gm§{JVco 
Amho. AmamonrZr H${dVm cmoI§So>À`m gmoZmoJ«m\$sMm {Xcocm Ahdmc (AmQ>uH$c-A) S>m°.O`§V Xoenm§So> d e¡cm OmYdZr 
Ý`m`mc`m_Ü`o AmoiIcm. {\$`m©Xr {dcmgamd `mXd, S>m°.O`§V Xoenm§So> d e¡cm OmYd, H${dVm cmoI§So> d n§M gmjXma 
n«em§V ndmaZr AmamonrZm Ý`m`mc`m_Ü`o gmj XoVmZm AmoiIco H$s, KQ>Zodoir Ë`m§ZrM gmoZmoJ«m\$s _{eZÛmao H${dVm 
cmoI§So>Mr MmMUr H$éZ Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo gm§{JVco hmoVo. 

17.  Aemn«H$mao, CnamoŠV Z_wX gd© gmjXmam§Zr ñnï>nUo gm§{JVco Amho H$s, KQ>Zm {XZm§H$ 09/09/2005 amoOr XwnmaModoir 
_m¡Oo OwiodmS>r/Jm|Xr `oWrc AmamonrÀ`m {OdZ-Á`moVr hm°ñnrQ>c_Ü`o KS>cr AgyZ Ë`mdoir AmamonrZr H${dVm cmoI§So> `m 
J^©dVr So>H$m°` {dQ>ZogMr gmoZmoJ«m\$s _{eZÛmao MmMUr H$éZ Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo gm§{JVco hmoVo. åhUyZ 
CnamoŠV Z_yX gd© gmjXmam§Mr _m¡{IH$ gmj R>mog, ñnï> d {dídmghV}g nmÌ Agë`mMo {XgyZ ̀ oVo H$m` ho nmhUo Amdí`H$ 
Amho. AmamonrÀ`m VkdH$sc gmho~mZr CnamoŠV Z_yX nmMhr gmjXmam§Mr {XK© CcQ> VnmgUr KoVcr Amho. CnamoŠV Z_yX 
KQ>ZmñWi ho _m¡Oo OwiodmS>r `oWo Amho qH$dm Jmo§Xr `oWo Amho `m~m~V V\$mdV Amcr Amho. `m~m~V AmamonrMo Vk d{H$c 
gmho~mZr `wŠVrdmX Ho$cm Amho H$s, OwiodmS>r d Jm|Xr ho XmoÝhr Jmdo doJdoJir Agë`m_wio KQ>ZmñWimMr {ZpíMVr hmoV 
Zmhr. dmñV{dH$Vo_Ü`o AmamonrMo hm°ñnrQ>c AñVrËdm_Ü`oM Zgë`m_wio CnamoŠV Z_yX Ho$ë`mn«_mUo AmamonrMo hm°ñnrQ>c ho 
OwiodmS>r `oWo Amho qH$dm Jm|Xr `oWo Amho `m~m~V {\$`m©XrÀ`m gmjXmam§À`m gmjo_Ü`o {dg§JVr Amcr Amho. `mCcQ>, 
{\$`m©XrÀ`m Vk gaH$mar d{H$c gmho~mZr gm§{JVco Amho H$s, OwiodmS>r d Jm|Xr h`m XmoÝhr JmdÀ`m hX²X²rda AmamonrMo 
CnamoŠV Z_yX hm°ñnrQ>c Amho. åhUyZ {\$`m©XrÀ`m CnamoŠV Z_yX gmjXmam§À`m gmjo_Ü`o KQ>ZmñWim~m~V {dg§JVr Agcr 
Var Ho$di Ë`mH$maUmdéZ _wimVM AmamonrMo hm°ñnrQ>c AñVrËdm_Ü`o Zgë`mMm {ZîH$f© H$mT>Vm `oUma Zmhr. AmamonrÀ`m 
Vk d{H$c gmho~m§Zr darc n«_mUo Ho$coë`m `wŠVrdmXm~m~V _r `oWo Z_yX H$é BpÀN>Vmo H$s, AmamonrMo hm°ñnrQ>c Agcoë`m 
{_iH$VrMm Jmd Z_wZm AmR> A{Q©>H$c-~ da Amho. gXa J«m_n§Mm`V {_iH$V H«§$.560 À`m Jmd Z_wZm AmR> déZ ñnï> 
hmoVo H$s, _m¡Oo Jm|Xr `oWo CnamoŠV Z_yX {_iH$Vrda AmamonrMr Xw_Ocr B_maV Amho. AmamonrZr gwÜXm Jm|Xr `oWo Ë`m§Mr 
CnamoŠV Z_yX J«m_n§Mm`V {_iH$V H«§$.560 Agë`mMo H$~wc Ho$co Amho. na§Vw AmamonrÀ`m ~Mmdmn«_mUo _m¡Oo Jm|Xr `oWrc 
Ë`m§À`m CnamoŠV Z_yX {_iH$Vrdarc B_maVr_Ü`o Ë`m§Mo hm°ñnrQ>c ZgyZ Ë`m§Mo amhVo Ka Amho. AmamonrÀ`m Vk d{H$c 
gmho~m§Zr nwTo> `wŠVrdmX Ho$cm Amho H$s, CnamoŠV Z_yX B_maVr_Ü`o AmamonrMo hm°ñnrQ>c Agë`mMo Xe©{dÊ`mH$arVm S>m°.
O`§V `mXd d {\$`m©Xr {dcmgamd `mXdZr gXa B_maVrÀ`m eoOmè`m§Mo ~`mU Zm|X{dcoco Zmhr. åhUyZ CnamoŠV Z_yX  
{_iH$Vrdarc B_maVr_Ü`o AmamonrMo hm°ñnrQ>c Agë`mMo {gÜX hmoV Zgë`mMm `wpŠVdmX AmamonrMo Vk d{H$c gmho~m§Zr 
Ho$cm Amho. XñVmEodOmMo AdcmoH$ZmdéZ ñnï> hmoVo H$s, gXa Ho$g_Ü`o AmamonrMo hm°ñnrQ>c Agcoë`m {_iH$VrMo 
eoOmarc EH$mhr ì`ŠVrMo ~`mU Zm|X{dÊ`mV Amco Zmhr. na§Vw KQ>ZoMo n«Ë`jXeu gmjXma H${dVm cmoI§So>, e¡cm OmYd, 
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S>m°.O`§V Xoenm§So> d n§M gmjXma n«em§V ndmaZr ñnï>nUo gm§{JVco Amho H$s,  KQ>ZmñWir AmamonrMo {OdZ-Á`moVr 
hm°ñnrQ>c Amho. CnamoŠV Z_yX gd© gmjXma AmamonrÀ`m hm°ñnrQ>c_Ü`o Joë`m_wio Ë`m§Zm AmamonrMo {OdZ-Á`moVr hm°pñnQ>c 
AñVrËdm_Ü`o Agë`m~m~V n«Ë`j _m{hVr Agë`mMo åhUVm `oB©c. {\$`m©XrÀ`m CnamoŠV Z_yX gmjXmamÀ§`m CcQ> 
VnmUrXaå`mZ Agm H$moUVmhr _OHy$a XñVmEodOmda Amcm Zmhr H$s, Á`mdéZ _m¡Oo Jm|Xr `oWrc J«m_n§Mm`V {_iH$V 
H«§$.560 da AmamonrMo {OdU-Á`moVr hm°ñnrQ>c Zgë`mMo {XgyZ `oB©c. {\$`m©XrÀ`m CnamoŠV Z_yX gmjXma§mZr ñnï>nUo 
gm§{JVco Amho H$s, Amamonr ho S>m°ŠQ>a AgyZ Vo d¡ÚH$s` ì`dgm` H$aVmV. AmamonrÀ`m Vk d{H$c gmho~m§Zr {\$`m©XrÀ`m 
gmjXma§mÀ`m KoVcoë`m CcQ> VnmgmdéZ ñnï> hmoVo H$s, Amamonr ho S>m°ŠQ>a Agë`mMo Ë`m§Zm H$~wc Amho. na§Vw AmamonrÀ`m 
~Mmdmn«_mUo Vo gaH$mar XdmImÝ`m_Ü`o d¡Ú{H$` A{YH$mar Agë`m_wio Ë`m§Mo ImOJr hm°ñnrQ>c AñVrËdm_Ü`o AgUo 
eŠ` Zmhr. na§Vw _r `oWo Z_yX H$é BpÀN>Vmo H$s, gaH$mar XdmImÝ`m_Yrc d¡ÚH$s` A{YH$m-`m§Zm ImOJr d¡ÚH$s` 
ì`dgm` H$aVm ̀ oVmo. åhUyZ {\$`m©XrÀ`m CnamoŠV Z_yX gmjXmam§Zr gm§{JVë`mn«_mUo _m¡Oo Jm|Xr/OwiodmS>r ̀ oWrc hX²X²r_Ü`o 
AmamonrMo ImOJr {OdU-Á`moVr ZmdmMo hm°ñnrQ>c Agë`mMo åhUVm `oB©c. AmamontMo hm°ñnrQ>c Jm|Xr d OwiodmS>rMo 
hX²X²r_Ü`o Agë`m_wio {\$`m©XrZr Ë`m§À`m VH«$mar_Ü`o ({Z.H«§$.1) gwÜXm AmamonrMo hm°ñnrQ>c Ho$di Jm|Xr qH$dm OwiodmS>r 
`oWo Agë`mMo Z_yX Ho$coco ZgyZ gXa hm°ñnrQ>c ho OwiodmS>r/Jm|Xr `oWo Agë`mMo Z_wX Ho$co Amho. åhUyZ AmamonrMo 
hm°ñnrQ>c Jm|Xr `oWo Amho qH$dm OwiodmS>r `oWo Amho `m ~m~tMm OmñVrMm Chmnmoh Z H$aVm OwiodmS>r d Jm|XrÀ`m hX²X²r_Ü`o 
AmamonrMo hm°pñnQ>c AñVrËdm_Ü`o Agë`mMo åhUVm ̀ oB©c. Jm|Xr d OwiodmS>r h`m XmoÝhr J«m_n§Mm`Vr doJdoJi`m Agë`m 
Var AmamonrMo hm°ñnrQ>c CnamoŠV Z_wX XmoÝhr JmdÀ`m hX²X²rda Agë`m_wio CnamoŠV Z_yX {H$aH$moi {dg§JVrMm {\$`m©XrMo 
H$WZmda H$moUVmhr {dnarV n[aUm_ hmoUma Zmhr. gXa {H$aH$moi {dg§JVr_wio _wimVM AmamonrMo hm°ñnrQ>c ApñVËdm_Ü`o 
Zgë`mMm {ZîH$f© H$mT>Vm `oUma Zmhr. _m¡Oo Jm|Xr `oWrc J«m_n§Mm`V {_iH$V H«§$. 560 _Ü`o AmamonrMo OrdZ-Á`omVr 
hm°ñnrQ>c AgyZ VoWo CnamoŠV Z_yX KQ>Um KS>ë`mMo {\$`m©XrZr gmXa Ho$coë`m gmjnwamì`mdéZ ñnï> hmoVo. AmamonrZr H$~wc 
Ho$co Amho H$s, KQ>Zodoir S>m°.O`§V Xoenm§So>Zr Oá Ho$cocr gmoZmoJ«m\$s _{eZ Ë`m§À`m ñdV…Mo _mcH$sMr Amho. Ë`mn«_mUo 
AmamonrZm gwnw«VZmå`mda gmoZmoJ«m\$s _{eZ XoÊ`mV Amcocr Amho. åhUyZ KQ>ZoModoir AmamonrÀ`m hm°ñnrQ>c_Ü`o CnamoŠV 
Z_wX gmoZmoJ«m\$s _{eZ CncãY Agë`mMo åhUVm `oB©c. AmamonrÀ`m Vk d{H$c gmho~m§Zr `wŠVrdmX Ho$cm Amho H$s, 
AmamonrZr d¡ÚH$s` Am{YH$mar `m ZmoH$ar_YyZ ñdoÀN>m{Zd¥ËVr KodyZ ImOJr d¡ÚH$s` ì`dgm` H$aÊ`mMm {ZU©`   
KoVë`m_wio Ë`m§Zr gmoZmoJ«m\$s _{eZ IaoXr H$éZ Ro>dcr hmoVr. AmamonrZr gmoZmoJ«m\$s _erZ gwn«wVZmå`mda {_iÊ`mH$arVm 
Ý`m`mc`m_Ü`o gmXa Ho$coë`m gmoZmoJ«m\$s _{eZÀ`m {~cmdéZ ñnï> hmoVo H$s, AmamonrZr gXa gmoZmoJ«m\$s _{eZ gZ 1999 
_Ü`o IaoXr Ho$cr hmoVr. na§Vy gZ 1999 _Ü`o qH$dm Ë`mZ§Va AmamonrZr d¡ÚH$s` A{YH$mar `m ZmoH$ar_YyZ ñdoÀN>m{Zd¥ËVr 
KoVë`mMo qH$dm gXa ñdÀN>m{Zd¥ËVr KoUma Agë`mMo Xe©{dUmam H$moUVmhr _m¡IrH$ d H$mJXmonÌr nyamdm Ý`m`mc`m_Ü`o 
gmXa Ho$cm Zmhr. åhUyZ AmamonrZr gZ 1999 nmgyZ CnamoŠV Z_yX gmoZmoJ«m\$s _{eZMm dmna Ho$cm ZgyZ gXa _{eZ 
Ho$di d¡ÚH$s` A{YH$mar `m ZmoH$ar_YyZ ñdoÀN>m{Zd¥ËVr KoVë`mZ§Va ImOJr d¡ÚH$s` ì`dgm` H$aÊ`mH$arVm IaoXr H$éZ 
Ro>dë`mMo åhUVm `oUma Zmhr. AmamonrÀ`m Vk gaH$mar dH$sc gmho~m§Mo `wŠVrdmXmn«_mUo AmamonrZr gmoZmoJ«m\$s _{eZ gZ 
1999 _Ü`o IaoXr Ho$cr Ë`mdoir gXa gmoZmoJ«m\$s _{eZMr Zm|XUr H$aUo H$m`ÚmZo ~Y§ZH$maH$ ZìhVo. AmamonrMo Vk 
d{H$c gmho~m§Zr darcn«_mUo Ho$coë`m `wŠVrdmXm~m~V _r `oWo Z_yX H$é BpÀN>Vmo H$s, nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 
18(3) A§VJ©V gXa nr.EZ. S>r.Q>r. H$m`Xm A§_cm_Ü`o Amë`mnmgyZ 60 {XdgmMo AmV, nydunmgyZ gmoZmoJ«m\$s _{eZ 
Agcoë`m OoZoQ>rH$ pŠb{ZH$Mr Zm|XUr H$aÊ`mH$arVm g_wMrV n«mYrH$mè`mH$So> AO© H$aUo ~§YZH$maH$ Amho. Ë`mMn«_mUo 
nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 18(4) AV§J©V OoZoQ>rH$ pŠbZrH$Zo gXa nr.EZ.S>r.Q>r. H$m`Xm A_cm_Ü`o Amë`mZ§Va 
OoZoQ>rH$ pŠbZrH$Mr Zm|XUr Ho$cr Zgë`mg gXa OoZo{Q>H$ pŠb{ZH$cm n«gwVrnyd© {ZXmU VÌ§mMm (gmoZmoJ«m\$s _erZ) dmna 
H$aVm `oUma Zmhr. AmamonrZr ~Mmd KoVcm Zmhr H$s, Ë`m§Zr gZ 1999 _Ü`o gmoZmoJ«m\$s _{eZ IaoXr Ho$ë`mZ§Va  
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nr.EZ.S>r.Q>r. H$m`Xm A_cm_Ü`o Amë`mZ§Va OoZoQ>rH$ pŠb{ZH$Mr g_w{MV n«m{YH$mè`mH$So> Zm|XUr H$arVm AO© Ho$cm 
hmoVm. åhUyZ AmamonrZr nr.EZ.S>r.Q>r. H$m`Xm A_cm_Ü`o Amë`mZ§Va Ë`m§À`m OoZoQ>rH$ pŠb{ZH$Mr Zm|XUr H$aÊ`mH$arVm 
g_w{MV n«m{YH$mè`mH$So> AO© Ho$cm Zgë`mMo åhUVm `oB©c. g_w{MV n«m{YH$mar {\$`m©Xr {dcmgamd `mXdZr gwÜXm ñnï>nUo 
gm§{JVco Amho H$s, AmamonrZr Ë`m§À`m OoZo{Q>H$ pŠb{ZH$Mr Zm|XUr Ho$cocr Zmhr. AmamonrZr gwÜXm Ë`m§Mo OoZo{Q>H$ pŠbZrH$Mr 
Zm|XUr Pmë`mMo H$WZ Ho$co Zmhr. dmñV{dH$Vo_Ü`o AmamonrZr Ë`m§À`m OoZo{Q>H$ pŠb{ZH$Mr Zm|XUr Ho$cr AgVr Va Ë`§mZ§r 
gXa Zm|XUr n«_mUnÌ Ý`m`mc`m_Ü`o gmXa Ho$co AgVo. na§Vw AmamonrZr Ë`m§À`m OoZo{Q>H$ pŠbZrH$Mo Zm|XUrnÌ  
Ý`m`mc`m_Ü`o gmXa Ho$co Zmhr. åhUyZ AmamonrZr Ë`m§À`m OoZo{Q>H$ pŠbZrH$Mr g_w{MV n«m{YH$mè`mH$So> Zm|XUr Ho$cr 
Zgë`mMo åhUVm `oB©c. AmamonrZr Ë`m§À`m OoZo{Q>H$ pŠb{ZH$Mr Zm|XUr Ho$cr ZgVmZm gwÜXm gmoZmoJ«m\$s _{eZÛmao H${dVm 
cmoI§So>Mr J^©qcJ {ZXmUmMr MmMUro H$éZ Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo gm§{JVco hmoVo. Vgohr nr.EZ.S>r.Q>r. 
H$m`ÚmAV§J©V OoZo{Q>H$ pŠb{ZH$ Zm|XUr Ho$coco Agco Varhr n«gwVrnwd© {ZXmU V§ÌmMm dmna H$éZ J^©dVr _{hcoÀ`m 
J^m©_Ü`o _wcJm Amho qH$dm _wcJr Amho h`m ~m~rMm Iwcmgm H$aUo n«{V~§{YV Amho. na§Vw AmamonrZr nr.EZ.S>r.Q>r. 
H$m`ÚmA§VJ©V Ë`m§À`m OoZo{Q>H$ pŠbZrH$Mr Zm|XUr Va Ho$crM Zmhr `mCcQ>, Zm|XUr Z Ho$coë`m OoZo{Q>H$ pŠb{ZH$_Ü`o 
gmoZmoJ«m\$s _{eZMo AmYmao H${dVm cmoI§So>À`m J^m©_Yrc {cJm§Mo {ZXmZ Ho$co hmoVo. AmamonrZo Ë`m§À`m OoZo{Q>H$ pŠb{ZH$Mr 
nr.EZ.S>r.Q>r.H$m`ÚmAV§J©V Zm|XUr Ho$ë`m{edm` Ë`m§Zm n«gw{Vnwd© {ZXmZ V§ÌmMm (gmoZmoJ«m\$s _{eZ) H$moUVrhr MmMUr 
H$aÊ`mH$arVm Cn`moJ H$aVm `oUma Zmhr. åhUyZ AmamonrZr nr.EZ. S>r.Q>r. H$m`ÚmMo H$c_ 3(1) Mo C„K§Z H$éZ H$c_ 
23 AV§J©V JwÝhm Ho$ë`mMo åhUVm `oB©c. 

18.  AmamonrMo Vk dH$sc gmho~m§Zr `wŠVrdmX Ho$cm Amho H$s, AmamonrMo hm°pñnQ>c Zgë`m_wio d Ë`m§Zr H$moUVohr J^©qcJ 
{ZXmZ Ho$co Zgë`m_wio OoZo{Q>H$ pŠb{ZH$À`m g§ko_Ü`o Vo g_m{dï> homV ZmhrV. nr.EZ.S>r.Q>r. H$m`ÚmA§VJ©V Ho$di 
OoZo{Q>H$ pŠb{ZH$cm Zm|XUr H$aUo ~§YZH$maH$ Agë`m_wio AmamonrZr Ho$di gmoZmoJ«m\$s _erZ Vmã`m_Ü`o Ro>dÊ`mH$arVm 
Zm|XUr H$aUo Amdí`H$ Zmhr. åhUyZ Amamonr{déÜX nr.EZ.S>r.Q>r. H$m`ÚmAV§J©V H$moUVmhr JwÝhm {gÜX² hmody eH$V 
Zgë`mMm `wŠVrdmX AmamonrMo Vk d{H$c gmho~m§Zr Ho$cm Amho. `mCcQ>, Vk gaH$mar d{H$c gmho~m§À`m `wŠVrdmXmn«_mUo 
AmamonrMo hm°pñnQ>c OoZo{Q>H$ pŠb{ZH$À`m g§ko_Ü`o g_m{dï> hmoV Agë`m_wio Ë`m§Zr nr.EZ.S>r.Q>r. H$m`ÚmAV§J©V Zm|XUr 
H$aUo Amdí`H$ hmoVo. AmamonrMo Vk d{H$c gmho~m§Zr darcn«_mUo Ho$coë`m `wŠVrdmXm~m~V _r `oWo Z_wX H$é BpÀN>Vmo H$s, 
KQ>ZoModoir AmamonrMo Vmã`m_Ü`o gmoZmoJ«m\$s _{eZ Agë`mMo XñVmEodOmdarc CncãY gmj nwamì`mdéZ ñnï> hmoVo. _r 
`mnyduM Z_yX Ho$co Amho H$s, AmamonrZr gmoZmoJ«m\$s _{eZÛmao H${dVm cmoI§So>À`m J^m©Mr MmMUr H$éZ Ë`m§À`m J^m©_Ü`o 
_wcJm Agë`mMo Ë`m§Zm gm§{JVco hmoVo. gmoZmoJ«m\$s _{eZ ho n«gw{Vnyd© {ZXmZ V§Ì AgyZ Ë`mÛmao J^©qcJ {ZXmZ H$aVm 
`oV Agë`m~m~V AmamonrMm dmX Zmhr. nr.EZ.S>r.Q>r. H$m`Xm d {Z`_m_Ü`o ñnï>nUo Z_wX Ho$co Amho H$s, gmoZmoJ«m\$s 
_{eZÛmao J^©qcJ {ZXmZ H$aVm `oV Zmhr. gmoZmoJ«m\$s _{eZMm n«gwVrnwd© {ZXmZ V§Ìm§_Ü`o g_mdoe hmoVmo. åhUwZ AmamonrZr 
gmoZmoJ«m\$s _{eZMm J^©qcJ {ZXmZmH$arVm dmna Ho$ë`mg Ë`m§Mm OoZo{Q>H$ pŠb{ZH$ ̀ m g§ko_Ü`o g_mdoe hmoVmo qH$dm Zmhr ho 
nmhUo Amdí`H$ Amho. OoZo{Q>H$ pŠbZrH$Mr g§km nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 2 (S>r) _Ü`o {Xcr Amho. gXa g§kon«_mUo 
OoZo{Q>H$ pŠb{ZH$ åhUOoM H$moUVohr pŠb{ZH$, hm°ñnrQ>c qH$dm H$moUVohr {R>H$mU H$s, OoWo n«gwVrnwd© {ZXmZ n«{H«$`m (n«r-
ZmQ>c S>m°`¾m°pñQ>H$ n«mo{gOa) Ho$cr OmVo. åhUwZ AmamonrMo pŠb{ZH$ qH$dm hm°pñnQ>c ApñVËdm_Ü`o Zgë`mMo J¥{hV Yaco 
Varhr Ë`m§Zr n«gwVrnwd© {ZXmZ n«{H«$`m Ho$ë`mg Vo H$moUVohr {R>H$mU Agmo Ë`m {R>H$mUmcm OoZo{Q>H$ pŠbZrH$ Agë`mMo åhUVm 
`oB©c. na§Vw _r ̀ mnwduM Z_wX Ho$co Amho H$s, AmamonrMo {OdZ-Á`moVr ZmdmMo hm°ñnrQ>c ApñVËdm_Ü`o AgyZ AmamonrZr gXa 
hm°ñnrQ>c_Ü`o H${dVm cmoI§So>Mo J^©qcJ {ZXmZ Ho$co hmoVo. n«gwVrnwd© {ZXmZ n«{H«$`oMr g§km nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 
2 (Am`) _Ü`o {Xcocr Amho. gXa g§kon«_mUo n«gw{Vnwd© {ZXmZ n«{H«$`m åhUOoM J^©YmaUonwdu qH$dm Z§Va J^©qcJ {ZXm§Z 



200  | Compilation and Analysis of Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex Selection) Act, 1994

Cases of  Conviction

H$aÊ`mH$arVm Ho$cocr MmMUr H$s Á`m_Ü`o gmoZmoJ«m\$s _{eZMm gwÜXm g_mdoe hmoVmo. AmamonrZr H${dVm cmoI§So>Mo J^©qcJ 
{ZXmZ H$aÊ`mH$arVm gmoZmoJ«m\$s _{eZMm dmna Ho$ë`m_wio gXa J^©qcJ {ZXmZmH$arVm dmnacoco hm°ñnrQ>c ho AmamonrMo 
OoZo{Q>H$ pŠb{ZH$ Agë`mMo åhUVm `oB©c. åhUyZ AmamonrZr Ë`m§À`m OoZo{Q>H$pŠb{ZH$Mr nr.EZ.S>r.Q>r. H$m`ÚmA§VJ©V 
g_w{MV n«m{YH$m-`mH$So> Zm|XUr H$aUo Amdí`H$ hmoVo. nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 3(1) AV§J©V AmamonrZm Ë`mMo 
OoZo{Q>H$ pŠb{ZH$Mr Zm|XUr Ho$ë`m{edm` n«gw{Vnyd© {ZXmZ VÌm§Mm dmna H$aVm `oUma Zmhr. n«gwVrnyd© {ZXmZ VÌm§_Ü`o 
nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 2(Oo) AV§J©V n«gwVrnwd© {ZXmZ n«{H«$`m d n«gwVrnwd© {ZXmZ MmMUrMm g_mdoe hmoVmo. 
n«gwVrnwd© {ZXmZ MmMUrMr g§km nr.EZ. S>r.Q>r. H$m`ÚmMo H$c_ 2 ( Ho$ ) _Ü`o {Xcocr Amho. gXa g§kon«_mUo n«gwVrnyd© 
{ZXmZ MmMUr_Ü`o gmoZmoJ«m\$sÛmao H$aÊ`mV `oUmè`m gd© MmMÊ`mMm g_mdoe hmoVmo. åhUwZ gmoZmoJ«m\$s _{eZÛmao J^©qcJ 
{ZXmZ Z H$aVm CnamoŠV Z_wX ì`m»`o_Ü`o Z_wX Ho$ë`mn«_mUo BVa MmMÊ`m Ho$ë`m Varhr gXa MmMÊ`mMm g_mdoe n«gwVrnyd© 
{ZXmZ MmMUr_Ü`o hmoB©c. Ë`mn«_mUo AmamonrZr gmoZmoJ«m\$s _{eZMm Cn`moJ J^©qcJ {ZXmZmH$arVm Z H$aVm CnamoŠV Z_wX 
Ho$ë`mn«_mUo BVa MmMÊ`m H$aÊ`mH$arVm Ho$ë`mMo J¥{hV Yaco Varhr AmamonrZr nr.EZ.S>r.Q>r. H$m`ÚmMo H$c_ 3 ( 1 ) Mo 
C„§KZ Ho$ë`mMo åhUVm `oB©c. na§Vw _r `mnwduM Z_yX Ho$co Amho H$s, AmamonrZr   KQ>ZoModoir gmoZmoJ«m\$s _{eZÛmao H${dVm 
cmoI§So>Mo J^©qcJ {ZXmZ H$éZ Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo Ë`m§Zm gm§{JVco hmoVo. åhUyZ AmamonrZr nr.EZ.S>r.Q>r. 
H$m`ÚmMo H$c_ 5 d 6 Mo C„§KZ H$éZ H$c_ 23 A§VJ©V {ejognmÌ JwÝhm Ho$ë`mMo åhUVm `oB©c.

19.  AmamonrMo Vk d{H$c gmho~m§Zr `wŠVrdmX Ho$cm Amho H$s, So>H$m°` {dQ>Zog H${dVm cmoI§So>Mo n«{VkmnÌmdarc ñQ°>ånnonada 
{X.15/09/2005 `m VmaIoMm {eŠH$m _macocm AgyZ gXa n«{VkmnÌ {XZm§H$ 09/09/2005 amoOr V`ma Ho$ë`mMo 
ImoQo> Xe©{dco Amho. n«{VkmnÌmMo ({Z.32) AdcmoH$ZmdéZ ñnï> hmoVo H$s, gXa n«{VkmnÌmdarc ñQ°>ånnonada {XZm§H$ 15 
gßQ|>~a 2005 Mm {eŠH$m _macocm Amho. {\$`m©Xr {dcmgamd `mXdZr Ë`m§À`m CcQ> VnmgUr Xaå`mZ gm§{JVco Amho 
H$s, Ë`m§Zr {XZm§H$ 15/09/2005 amoOr H${dVm cmoI§So>Mo n«{VkmnÌ ({Z.H«§$.32) {chÿZ KodyZ {XZm§H$ 16/09/2005 
amoOr e¡cm OmYdcm nogo {Xco hmoVo. {\$`m©Xr {dcmgamd `mXdZr Ë`m§À`m CcQ> VnmgUrXaå`mZ nwTo> gm§{JVco Amho H$s, 
e¡cm OmYdZo Ë`m§Zm Q>´>°>nnwdu n¡emMr _mJUr Ho$cr ZgyZ gXa n¡emMr _mJUr Q>´>°>nZ§Va Ho$cr hmoVr. {\$`m©Xr {dcmgamd 
`mXdZr Ë`m§À`m CcQ> VnmgUrXaå`mZ nwTo> gm§{JVco Amho H$s, {XZm§H$ 16/09/2005 amoOr H${dVm cmoI§So>Mo n«{VkmnÌ 
( {Z.H«§$.32) V`ma H$aÊ`mV Amë`mMo Ë`m§Zm _m{hVr Zmhr. {\$`m©Xr {dcmgamd `mXZr Ë`m§À`m CcQ> VnmgUrXaå`mZ nwTo> 
gm§{JVco Amho H$s, So>H$m°` {dQ>ZogMo n«{VkmnÌ H$m`ÚmA§VJ©V Amdí`H$ Agë`m_wio Ë`m§Zr aoS> Ho$ë`mZ§Va H${dVm cmoI§So>Mo 
n«{VkmnÌ V`ma H$éZ  KoVco hmoVo. na§Vw {\$`m©Xr {dcmgamd `mXdZr Ë`m§À`m gaVnmgUrXaå`mZ ñnï>nUo gm§{JVco Amho 
H$s, Ë`m§Zr {XZm§H$ 09/09/2005 amoOr aoS>nydu åhUOoM KQ>ZoMo nyduM So>H$m°` {dQ>Zog H${dVm cmoI§So>Mo n«{VkmnÌ {chÿZ 
KodyZ aoS>H$arVm VnmgUr-\$s åhUyZ n§Mdrgeo én`o d OmÊ`m-`oÊ`mMo IMm©H$arVm nmMeo én`o Ago EHy$U VrZ hOma én`o 
{Xco hmoVo. CnamoŠV Z_yX Ho$ë`mn«_mUo {\$`m©Xr {dcmgamd `mXd ho gaVnmgUrModoir ñnï>nUo gm§JVmV H$s, KQ>ZoMo {Xder 
H${dVm cmoI§So>Mo n«{VkmnÌ V`ma H$éZ KodyZ Ë`m§Zm n¡go {Xco hmoVo na§Vw Ë`mZ§Va CcQ> VnmgUrXaå`mZ KQ>ZoMoZ§Va {XZm§H$ 
15/09/2005 amoOr H${dVm cmoI§So>Mo n«{VkmnÌ V`ma H$éZ {XZm§H$ 16/09/2005 amoOr aoS>H$[aVm n¡go {Xë`mMo 
gm§JVmV.{\$`m©Xr {dcmgamd `mXd ho {Oëhm eë` {M{H$ËgH$ VWm g_w{MV n«m{YH$mar åhUOoM d[aï> d¡ÚH$s` A{YH$mar 
AmhoV. åhUyZ AmamonrZr H${dVm cmoI§So>Mo J^©qcJ {ZXmZ H$aÊ`mMr KQ>Zm {XZm§H$ 09/09/2005 amoOr KS>cr AgVmZm 
{\$`m©Xr {dcmgamd `mXdZr e¡cm OmYdcm {XZm§H$ 16/09/2005 amoOr Q>´>°>nH$arVm n¡go {Xë`mMr ~m~ _Zmcm nQ>Umar 
Zmhr. AmamonrÀ`m hm°ñnrQ>c_Ü`o H${dVm cmoI§So>cm {XZm§H$ 09/09/2005 amoOr So>H$m°` {dQ>Zog åhUyZ Q°«>nH$arVm nmR>{dco 
AgVmZm d gXa Q>´>°>n nyU© Pmë`mZ§Va {XZm§H$ 15/09/2005 amoOr qH$dm 16/09/2005 amoOr {\$`m©Xr e¡cm OmYdcm 
AmamonrMo hm°ñnrQ>c_Ü`o Q°«>nH$arVm n¡go XoÊ`mMo H$moUVohr J«mh` H$maU Zmhr. Vgohr {\$`m©Xr {dcmgamd ̀ mXd n«W_ gm§JVmV 
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H$s, {XZm§H$ 16/09/2005 amoOr H${dVm cmoI§So>Mo n«{VkmnÌ V`ma Ho$ë`mMo Ë`m§Zm _m{hVr Zmhr na§Vw Ë`mZ§Va gXa 
~m~ gË` Agë`mMo gm§JVmV. `mdéZ {\$`m©Xr {dcmgamd `mXdZr Amamonrcm gXa Ho$g_YyZ dmM{dÊ`mH$arVm d ÌwQ>`m 
{Z_m©U H$aÊ`mH$arVm Om{Udnyd©H$ ImoQ>r gmj XoÊ`mMm n«`ËZ Ho$ë`mMo åhUVm `oB©c. {\$`m©Xr {dcmgamd `mXdgmaIr 
Cƒ {e{jV d Cƒ nXmdarc H$moUVrhr ì`ŠVr AmamonrÀ`m hm°ñnrQ>c_Ü`o Q>´>°>n Ho$ë`mZ§Va gXa Q>´>°>nH$arVm cmJUmao n¡go 
Z XoVm Q>´>°>n hmoÊ`mnydu n¡go XoB©c. na§Vw {\$`m©Xr {dcmgamd `mXdZr Ho$di Amamonrcm gXa Ho$g_YyZ {ZXm}f gwQ>Ê`mH$arVm 
Amnë`m n{hë`m gmjoer {dg§JV d ImoQ>r gmj XoÊ`mMm n«`ËZ Ho$cm Amho. AmamonrMo Vk d{H$c gmho~m§Zr {\$`m©Xr 
{dcmgamd `mXdcm Ë`m§À`m CcQ> VnmgUrXaå`mZ {Xcoë`m gwM{dÊ`mdéZ dfm© Xoenm§So> d e¡cm OmYZr {\$`m©Xr{déÜX  
nr.EZ.S>r.Q>r. H$m`ÚmA§VJ©V H$m`©dmhr H$arV Zgë`m~m~V VH«$mar XmIc Ho$ë`mdéZ Ë`m§À`m{déÜX JwÝhm XmIc Pmë`m_wio  
Ûof^mdZo_YwZ e¡cm OmYdUr Q>´>°>n Ho$cocr Ho$g ImoQ>r R>a{dÊ`mH$arVm {\$`m©XrZo CnamoŠV Z_wX Ho$ë`mn«_mUo ñdV…À`m 
gmjoer {dg§JV d ImoQ>r gmj XodyZ Amamonrcm {ZXm}f gwQ>Ê`mH$arVm _XV H$aÊ`mMm n«`ËZ Ho$ë`mMo åhUVm `oB©c. Ë`mM 
H$maUmdéZ {\$`m©Xr {dcmgamd ̀ mXdZr Om[Udnyd©H$ Amamonrcm gXa Ho$gg_YyZ {ZXm}f gwQ>Ê`mH$arVm \$m`Xm ìhmdm åhUyZ 
H${dVm cmoI§So>À`m n«{VkmnÌmdarc ñQ±>nnonada {XZm§H$ 15 gï|>~a 2005 Mm {eŠH$m _mê$Z gXa n«{VkmnÌ Ë`mM{Xder 
V`ma Ho$ë`m~m~V ImoQ>r gmj {Xcr Agë`mMr eŠ`Vm ZmH$maVm `oV Zmhr. åhUyZ Ho$di {\$`m©XrÀ`m gmjo_Yrc CnamoŠV 
Z_yX {dg§JVr_wio {\$`m©Xr njmMr g§nyU© Ho$g ImoQ>r d ~ZmdQ>r Agë`mMm {ZîH$f© H$mT>Vm `oUma Zmhr. Vgohr H${dVm 
cmoI§So>À`m n«{VkmnÌm_Yrc Z_yX H«$_m§H$mÀ`mM ZmoQ>m {XZm§H$ 09.09.2005 amoOr AmamonrH$Sy>Z Oá Ho$ë`mMo e¡cm 
OmYd, H${dVm cmoI§So>, S>m°. O`§V Xoenm§So> d n§M gmjXma n«em§V ndmaZr ñnï>nUo gm§{JVco Amho. dmñV{dH$Vo_Ü`o {\$`m©Xr 
{dcmgamd `mXdZr {XZm§H$ 09.09.2005 amoOr KQ>UoMonydu n«{VkmnÌm_Yrc Z_yX H«$_m§H$mÀ`m n§M{dgeo ê$n`mÀ`m 
ZmoQ>m e¡cm OmYdcm Q´>°nH$arVm {Xë`m ZgË`m Va gXa gd© ZmoQ>m AmamonrH$Sy>Z KQ>Zm KS>ë`m~amo~a OáM H$aÊ`mV Amë`m 
ZgË`m. na§Vy _r `mnyduM Z_yX Ho$co Amho H$s, KQ>Zm KS>ë`m~amo~a S>m°. O`§V Xoenm§So>Zr Amamonrcm H${dVm cmoIo§So>À`m 
J^©qcJ {ZXmZmH$arVm {Xcoë`m n§M{dgeo ê$n`mÀ`m gd© ZmoQ>m Oá H$ê$Z Ë`m§Mm n§MZm_m V`ma Ho$cm hmoVm. åhUyZ {\$`m©Xr 
{dcmgamd `mXdZr Om{Udnyd©H$ Amamonrcm gXa Ho$g_YyZ {ZXm}f gwQ>Ê`mH$arVm _XV ìhmdr d e¡cm OmYdZr Ho$coë`m 
VH«$marÀ`m amJm_wio CnamoŠV Z_yX Ho$ë`mn«_mUo KQ>ZoZ§Va H${dVm cmoI§So>Mo n«{VkmnÌ V`ma H$ê$Z e¡cm OmYdcm Q>´>°>nH$arVm 
n¡go {Xë`m~m~V ImoQ>r d {dg§JV gmj {Xë`mMo åhUVm `oB©c. Vgohr So>H$m°` {dQ>ZogZr J^©qcJ {ZXmZmÀ`m MmMUrMonydu 
n«{VkmnÌ {chÿZ XoUo ~§YZH$maH$ Agë`mMo nr.EZ.S>r.Q>r. H$m`Xm d {Z`_m_Ü`o Hw$Ro>hr Z_yX Ho$coco Zmhr. åhUyZ H${dVm 
cmoI§So>Mo n«{VkmnÌ KQ>ZoZ§Va V`ma Ho$ë`mMo J¥hrV Yaco Varhr {\$`m©Xr njmÀ`m EH§$XarV H$WZmÀ`m gË`oVoda H$moUVmhr 
{dnarV n[aUm_ hmoUma Zmhr. nr.EZ.S>r.Q>r. H$m`X²`mVJ©V {Oëhm eë` {MH$sËgH$m§Mr g_wMrV n«mYrH$mar åhUyZ {Z`wŠVr 
Ho$cr AgVmZm gwÜXm Vo ñdV…hÿZ gXa nr.EZ.S>r.Q>r. H$m`ÚmAV§J©V d¡ÚH$s` ì`dgm`rH$m{dê$ÜX H$m`©dmhr H$aVmZm {XgyZ 
`oV Zmhr. na§Vy ñd`§godr g§ñWm§À`m nwT>mH$mam_wio g_w{MV n«mYrH$amè`m§Zm Amnë`m ì`dgm`rH$ ~m§Ydm{dê$ÜX H$m`©dmhr 
H$amdr cmJV Amho. åhUyZ g_w{MV n«mYrH$mè`mÛmao Ë`m§À`m d¡ÚH$s` ì`dgm` Agcoë`m ~m§Ydm§Zm dmM{dÊ`mH$arVm 
nr.EZ.S>r.Q>r. H$m`ÚmAV§J©V _O~war_Ü`o Ho$coë`m H$m`©dmhr_Ü`o ÌwQ²>`m Ro>dyZ Ë`m§Zm g§e`mMm \$m`Xm XodyZ {ZXm}f 
gmoS>Ê`mg ~mÜ` H$aÊ`mMo H¥$Ë` H$aUo gmh{OH$ Amho. åhUyZ g_w{MV n«mYrH$mè`m§Zr Ro>dcoë`m {H$aH$moi ÌwQ>`m§Mm \$m`Xm 
XodyZ AmamonrZm nyU©V… {ZXm}f H$ama XoUo `mo½` hmoUma Zmhr. Aem n[apñWVr_Ü`o XñVmEodOmdarc CncãY gd© gmj 
nwamì`mMm {dMma H$ê$Z AmamonrZr JwÝhm Ho$cm qH$dm Zmhr `m~m~VMm {ZîH$f© H$mT>Uo `mo½` hmoB©c. H${dVm cmoI§So>, e¡cm 
OmYd, S>m°. O`§V Xoenm§So> d n«em§V ndmaZr KQ>Zo~m~V V§VmoV§V gmj {Xcr AgyZ Ë`m§Mr gmj R>mog, ñnï> d {dídmgmh©Vog 
nmÌ Amho. åhUyZ {\$`m©Xr njmÀ`m CnamoŠV Z_yX gd© gmjXmam§Zr gm§{JVë`mn«_mUo dmñV{dH$Vo_Ü`o AmamonrZr H${dVm 
cmoI§So>Mr gmoZmoJ«m\$s _erZÛmao J^©qcJ {ZXmZ H$aÊ`mMr KQ>Zm KS>ë`mMo åhUVm `oB©c. 
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20.  AmamonrMo Vk dH$sc gmho~m§Zr `wŠVrdmX Ho$cm Amho H$s, {XZm§H$ 19.10.2005 amoOrÀ`m narnÌH$mn«_mUo emgZmZo 
ñd`§godr g§ñWmZm nr.EZ.S>r.Q>r. H$m`ÚmA§VJ©V VnmgUr d Oár H$aÊ`mMo A{YH$ma {Xco AgyZ Ë`mnydu gXa A{YH$ma 
ñd`§godr g§ñWmZm ZìhVo. gXa Ho$g_Yrc KQ>Zm {XZm§H$ 09.09.2005 amoOr åhUOoM CnamoŠV Z_yX emgZ-{ZU©` 
ApñVËdm_Ü`o `oÊ`mnydu KS>ë`m_wio gXa Ho$g_Ü`o ñd`§godr g§ñWoZr Ho$cocr H$m`©dmhr ~oH$m`Xoera Agë`mMm `wŠVrdmX 
AmamonrMo Vk dH$sc gmho~m§Zr Ho$cm Amho. AmamonrMo Vk dH$sc gmho~m§Zr darcn«_mUo Ho$coë`m `wŠVrdmXm~m~V _r `oWo 
Z_yX H$ê$ BpÀN>Vmo H$s, gXa Ho$g_Ü`o e¡cm OmYd d H${dVm cmoI§So>Zr Ë`m§À`m ñd`§godr g§ñWoÛmao AmamonrÀ`m OoZo{Q>H$ 
pŠbZrH$Mr VnmgUr d Oár (gM© d {gPa) Ho$cr ZgyZ Ë`m§Zr Ho$di J^©qcJ {ZXmZmMr ~ZmdQ> Ho$g H$ê$Z Amamonr{dê$ÜX 
""pñQ§>J Am°naoeZ'' Ho$co Amho. åhUyZ dfm© Xoenm§So> qH$dm e¡cm OmYdcm g_w{MV n«m{YH$mè`m§Zr nadmZJr {Xcr ZgVmZm 
gwÜXm Ë`m§Zr AmamonrÀ`m OoZo{Q>H$ pŠbZrH$_Ü`o YmS> Q>mHy$Z VnmgUr d Oár Ho$ë`mMo åhUVm `oUma Zmhr. gXa Ho$g_Ü`o 
AmamonrÀ`m OoZo{Q>H$ pŠb{ZH$_Ü`o YmS> Q>mHy$Z OoZo{Q>H$ pŠb{ZH$Mr VnmgUr d Oár H$aÊ`mMr H$m`©dmhr S>m°. O`§V 
Xoenm§So>Zr g_w{MV n«m{YH$mar {\$`m©Xr {dcmgamd `mXdÀ`m AmXoe d nadmZJrZo Ho$cr Amho. nr. EZ.S>r.Q>r. {Z`mMo 
H$c_ 12 AV§J©V g_w{MV n«m{YH$mar BVa A{YH$mè`mcm OoZo{Q>H$ pŠbZrH$_Ü`o YmS> Q>mHw$Z OoZo{Q>H$ pŠb{ZH$Mr VnmgUr 
d Oár H$aÊ`mMo A{YH$ma Xody eH$Vo. g_w{MV n«m{YH$mè`m§Zr CnamoŠV Z_wX VnmgUr d OárMo A{YH$ma H$moUË`mhr 
A{YH$mè`mcm coIr ñdénm_Ü`o XoUo ~§YZH$maH$ Agë`mMo nr.EZ.S>r.Q>r. H$m`Xm d {Z`_m_Ü`o Z_wX Ho$coco Zmhr. {XZm§H$ 
04/01/2007 amoOr _hmamï´> emgZmZo nm[aV Ho$coco n[anÌH$ H«§$.n«{MVr 2006/n«.H«$.375/H$.H$.2 (gmd©O{ZH$ 
Amamo½` {d^mJ) n«_mUo g_w{MV n«m{YH$mè`m§Zr Ho$di ñd`§godr g§ñWmZm OoZo{Q>H$ pŠbZrH$Mr VnmgUr H$aÊ`mH$arVm coIr 
ñdénm_Ü`o A{YH$ma Úmd`mMo AmhoV. na§Vw gXa Ho$g_Ü`o g_w{MV n«m{YH$mè`m§Zr VnmgUrMo A{YH$ma d¡Ú{H$` A{YH$mar 
S>m°. O`§V Xoenm§So>cm {Xco hmoVo. åhUyZ g_w{MV n«m{YH$mè`m§Zr S>m°. O`§V Xoenm§So>cm AmamonrÀ`m OoZo{Q>H$ pŠbZrH$_Ü`o 
KmS> Q>mHy$Z VnmgUr d Oár H$aÊ`mMo coIr A{YH$ma Z XoVm Vm|S>r A{YH$ma {Xë`mMo J¥{hV Yaco Varhr Ë`m_Ü`o H$mhrhr 
MwH$sMo d ~oH$m`Xoera Zmhr. gXa Ho$g_Ü`o e¡cm OmYd, A°S>. dfm© Xoenm§So> d Ë`m§À`m ñd`§godr g§ñWocm AmamonrMo 
OoZo{Q>H$ pŠb{ZH$_Ü`o YmS> Q>mHy$Z gXa OoZo{Q>H$ pŠb{ZH$Mr VnmgUr H$aÊ`mMo A{YH$ma g_w{MV n«m{YH$mè`m§Zr {Xcoco 
Zmhr d Vgo H$moUVohr H¥$Ë` CnamoŠV Z_yX ì`ŠVr ñd`§godr g§ñWoZr Ho$coco Zmhr. Ë`m_wio e¡cm OmYdcm AmamonrMo OoZo{Q>H$  
pŠb{ZH$_Ü`o So>H$m°` Ho$g V`ma H$éZ J^©qcJ {ZXmZmMo pñQ§>J Am°naoeZ H$aÊ`mH$arVm g_w{MV n«m{YH$mè`mMr coIr qH$dm 
Vm|S>r A{YH$mamMr Amdí`H$Vm Zmhr. {XZm§H$ 19/10/2005 amoOrÀ`m n[anÌH$mÛmao nr.EZ.S>r.Q>r. H$m`ÚmAV§J©V 
~ZmdQ> Ho$g (So>H$m°` Ho$g) ñd`§godr g§ñWoZr H$aÊ`mg Hw$Ro>hr n«{V~§YrV Zmhr. na§Vw emgZmZo {XZm§H$ 19/10/2005 
amoOrÀ`m n[anÌH$mÝd`o nr.EZ.S>r.Q>r. H$m`ÚmMr `mo½` d nwU©nUo A§_c~OmdUr hmoÊ`mH$arVm ñd§`godr g§ñWocm 
~ZmdQ> Ho$g H$aÊ`mH$arVm g_m{dï> H$éZ KoÊ`mg g§_Vr {Xcr hmoVr. nr.EZ.S>r.Q>r. H$m`ÚmÀ`m A_§c~OmdUr_Ü`o 
OmñVrV-OmñV ñd`§godr g§ñWocm g_m{dï> H$éZ KodyZ ~ZmdQ>r Ho$g H$aÊ`mH$arVm gm_mdyZ KoÊ`mH$aVm emgZmZo {XZm§H$ 
19/10/2005 amoOr n[anÌH$ H$mT>ë`m_wio Ë`mnwdu ñd`§godr g§ñWocm ~ZmdQ> Ho$g H$aÊ`mMm A{YH$ma Zgë`mMo åhUVm 
`oUma Zmhr. Vgohr nr.EZ.S>r.Q>r. H$m`ÚmAV§J©V H$moUË`mhr VaVwXrMo C„K§Z Pmë`mZ§Va g_w{MV n«m{YH$mar ñdV… qH$dm 
Ë`m~m~V VH«$ma n«má Pmë`mZ§Va Vnmg H$éZ Ý`m`mc`m_Ü`o VH«$ma XmIc H$é eH$VmV. åhUyZ gXa Ho$g_Ü`o gwÜXm 
H${dVm cmoI§So>Mr AmamonrZo J^©qcJ {ZXmUmMr gmoZmoJ«m\$s _{eZÛmao MmMUr Ho$ë`mMr ImÌr Pmë`mZ§Va g_w{MV n«m{YH$mar 
{\$`m©Xr {dcmgamd `mXdZr gXa Ho$g A{YH¥$V[aË`m Ý`m`mc`m_Ü`o XmIc Ho$ë`mMo åhUVm `oB©c. g_w{MV n«m{YH$mar 
{\$`m©XrZr A{YH¥$V Ho$coë`m S>m°. O`§V Xoenm§So>Zr AmamonrÀ`m OoZo{Q>H$ pŠb{ZH$_Ü`o VnmgUr d Oár H$éZ gmjXmam§Mo 
~`mU Zm|X{dco Amho. åhUwZ gXa Ho$g_Ü`o `mo½` d A{YH¥$V A{YH$mè`mZr AmamonrÀ`m OoZo{Q>H$ pŠb{ZH$Mr VnmgUr d 
Oár H$éZ g_w{MV n«m{YH$maè`m§Zr Ý`m`mc`m_Ü`o Amamonr{déÜX nr.EZ. S>r.Q>r. H$m`ÚmAV§J©V VH«$ma XmIc Ho$ë`mMo 
åhUVm `oB©c. 
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21.  AmamonrÀ`m Vk dH$sc gmho~m§Zr `wŠVrdmX Ho$cm Amho H$s, S>m°.O`§V Xoenm§So>Zr gmjXmam§Mo ~`mU Zm|X{dco ZgyZ gXa 
~`mU e¡cm OmYdZr Zm|X{dco Amho. na§Vw _r `oWo Z_wX H$é BpÀN>Vmo H$s, Vnmg A{YH$mè`m§Zr ñdV…Mo hñVmjam_Ü`o 
gmjXmamMo ~`mU Zm|X{dÊ`mMo ~Y§Z Zmhr. Vnmg A{YH$mar Ë`m§À`m gm§JÊ`mn«_mUo ({S>ŠQo>eZ) BVamH$Sy>Z gwÜXm gmjXmam§Mo 
~`mU {chÿZ Kody eH$VmV. d[að> nmocrg A{YH$mar Ë`m§À`m am`Q>a H$Sy>Z gmjXmamMo ~`mU {chÿZ KoV AgVmV. S>m°. 
O`§V Xoenm§So>Zr ñnï>nUo gm§{JVco Amho H$s, Ë`m§Mog_j d Ë`m§À`m gm§JÊ`mn«_mUo ({S>ŠQo>eZ) e¡cm OmYdZr gmjXmam§Mo 
~`mU Zm|X{dco hmoVo. åhUwZ S>m°. O`§V Xoenm§So>Zr e¡cm OmYdMm gmjXmamMo ~`mU Zm|X{dÊ`mH$arVm am`Q>a åhUwZ Cn`moJ 
Ho$ë`mg Ë`m_Ü`o H$moUVohr MwH$sMo qH$dm ~oH$m`Xoera H¥$Ë` Zmhr. e¡cm OmYd d H${dVm cmoI§So>Zr Ë`m§À`m ~`mUm_Yrc 
_OHw$a ~amo~a Agë`mMo gm§JyZ Ë`mn«_mUo Ý`m`mc`m_Ü`o V§VmoV§V gmj {Xcr Amho. Ë`mMn«_mUo S>m°. O`§V Xoenm§So>À`m 
gm§JÊ`mn«_mUo ({S>ŠQo>eZ) e¡cm OmYdZr n§MZm_o d BVa XñVmdoO {c{hcm Agë`mg Ë`m_wio AmamonrMo H$moUVohr ZwH$gmZ 
hmoUma Zmhr. AmamonrÀ`m Vk d{H$c gmho~m§Zr `wŠVrdmX Ho$cm Amho H$s, {\$`m©XrZr VH«$ma XmIc H$aÊ`mnydu S>m°. O`§V 
Xoenm§So>Zr gmjXmam§Mo ~`mU Zm|X{dco Agco Var gXa gmjXmam§Mo gd© ~`mU \$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 161 
AV§J©V Agë`m_wio gXa ~`mUmMm Cn`moJ H$c_ 162 AV§J©V nyamdm åhUyZ H$aVm `oUma Zmhr. AmamonrÀ`m Vk d{H$c 
gmho~m§Zr Ë`m§Mo darc `wŠVrdmXmgmo~VM AmXaUr` gdm}ƒ Ý`m`mc`mZr ""1994 amoOr gw{n«_ H$moQ©> Ho$gog ({H«${_Zc) 
85, S>m`aoŠQo>maoQ> Am°\$ EZ\$mog©_oÝQ> -{déÜX- {XnH$ _hmOZ'' `m Ho$g_Ü`o Z_yX Ho$cocm H$m`Xm (gm`Qo>eZ) XmIc 
Ho$cm Amho. CnamoŠV Z_wX Ho$g_Ü`o AmXaUr` gdm}ƒ Ý`m`mc`mZr Z_wX Ho$co Amho H$s, ""H$moUË`mhr {d{eï> H$m`Úm_Ü`o 
Vnmg H$aÊ`mMo A{YH$ma {d{eï> A{YH$mè`mcm {Xco Agë`mg Vmo A{YH$mar gwÜXm nmo{cg A{YH$mè`mÀ`m'' g§ko_Ü`o 
`oVmo. Ë`mMn«_mUo {d{eï> H$m`Úm_Ü`o Vnmg A{YH$mè`m§Zr JwÝhm XmIc hmoÊ`mnwdu nyamdm Jmoim H$éZ Ý`m`mc`m_Ü`o 
VH«$ma XmIc Ho$cr Agë`mg gXa nwamdm Jmoim H$aÊ`mH$arVm Ho$cocr H$m`©dmhr gwÜXm ""Vnmg'' `m g§ko_Ü`o g_m{dï> 
hmoVo. CnamoŠV Z_wX H$m`Úmn«_mUo S>m°. O`§V Xoenm§So>Zr Ho$cocr gd© H$m`©dmhr g_w{MV n«m{YH$mè`m§Zr Ý`m`mc`m_Ü`o VH«$ma 
XmIc H$aÊ`mnyduMr Agcr Var gXa H$m`©dmhrcm ""Vnmg'' åhUVm `oB©c. åhUwZ S>m°. O`§V Xoenm§So>Zr Zm|X{dcoë`m 
H${dVm cmoI§So>, e¡cm OmYd, H¡$cmg OmYd d g§O` ^mogcoÀ`m ~`mUmcm Amamonr{déÜX JwÝhm {gÜX H$aÊ`mH$arVm nwamdm 
åhUyZ J«mh` YaVm `oV Zgco Varhr H${dVm cmoI§So> d e¡cm OmYdZr Ë`m§À`m ~`mUmn«_mUo Ý`m`mc`m_Ü`o V§VmoV§V gmj 
{Xcr Amho. åhUwZ H${dVm cmoI§So>, e¡cm OmYd, S>m°. O`§V Xoenm§So> d {\$`m©Xr {dcmgamd `mXdZr Ý`m`mc`m_Ü`o {Xcocr 
_m¡{IH$ gmj Amamonr{déÜX JwÝhm {gÜX H$aÊ`mH$arVm nwamdm åhUwZ J«mh` YaVm `oB©c.

22.  AmamonrÀ`m Vk d{H$c gmho~m§À`m `wŠVrdmXmn«_mUo H${dVm cmoI§So>{edm` BVa Hw$Urhr KQ>ZoMo n«Ë`jXeu gmjXma ZgwZ 
Ë`m§Mr gmj EoH$sd ñdénmMr Amho. na§Vw _r `oWo Z_wX H$é BpÀN>Vmo H$s, e¡cm OmYdMo gmjon«_mUo H${dVm cmoI§So>Mr 
AmamonrZr gmoZmoJ«m\$s _{eZÛmao J^©qcJ MmMUr Ho$cr hmoVr Ë`mdoir Vr gwÜXm H${dVm cmoI§So>gmo~V gmoZmoJ«m\$sÀ`m  
H$_è`m_Ü`o Jocr hmoVr d Ë`mdoir AmamonrZr Ë`m§Zm d H${dVm cmoI§So>cm gm§{JVcoco hmoVo H$s, H${dVm cmoI§So>À`m J^m©_Ü`o 
_wcJm Amho. åhUwZ H${dVm cmoI§So>gmo~V e¡cm OmYd hr gwÜXm KQ>ZoMr n«Ë`jXeu gmjXma Agë`mMo åhUVm `oB©c. 
AmamonrMo Vk d{H$c gmho~m§Zr `wŠVrdmX Ho$cm Amho H$s, e¡cm OmYdZo Vr X{cV _{hcm {dH$mg _§S>i, gmVmam `m 
ñd`§godr g§ñWoMr AÜ`j Agë`mMm H$mJXmonÌr nwamdm AñVrËdm_Ü`o AgVmZm gwÜXm Ë`m§Zr gXa H$mJXmonÌr nyamdm 
Ý`m`mc`m _Ü`o gmXa Z Ho$ë`m_wio ""^maVr` nyamdm A{Y{Z`_mMo H$c_ 114, CXmhaU-Or'' AÝd`o gXa H$mJXmonÌr 
nyamdm Ë`m§Mo{déÜX Agë`mMo J¥{hV YaÊ`mMr {dZ§Vr Ho$cr Amho. na§Vw _r `oWo Z_wX H$é BpÀN>Vmo H$s, e¡cm OmYd, 
H${dVm cmoI§So>, {\$`m©Xr {dcmgamd `mXd d BVa gmjXmam§À`m gmj nyamì`mdéZ ñnï> hmoVo H$s, dfm© Xoenm§So> d e¡cm 
OmYd hr X{cV _{hcm ñd`§godr g§ñWo_Ü`o H$m`©aV AgyZ dfm© Xoenm§So> hr nr.EZ².S>r.Q>r. H$m`ÚmA§V©JV ñWm{nV 
{OëhmñVar` g„mJma g{_Vr gmVmam _Ü`o gXñ` Amho. Ë`mMn«_mUo KQ>ZoModoir {\$`m©Xr {dcmgamd `mXd ho gmVmam `oWo 
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{Oëhm eë` {M{H$ËgH$ VWm nr.EZ².S>r.Q>r. H$m`Úm A§VªJV {Oëhm g_w{MV n«m{YH$mar d S>m°. O`§V Xoenm§So> ho gmVmam 
`oWrc {Oëhm gm_mÝ` é½Umc`m_Ü`o d¡Ú{H$` A{YH$mar åhUyZ H$m`©aV Agë`mMo AmamonrZr H$~wc Ho$co Amho. åhUwZ 
KQ>ZoModoir {\$`m©Xr {dcmgamd `mXd ho gmVmam {Oëh`mH$arVm g_w{MV n«m{YH$mar AgyZ Ë`m§Zr A{YH¥$V[aË`m gXa 
VH«$ma Ý`m`mc`m_Ü`o XmIc Ho$ë`mMo åhUVm `oB©c. AmamonrZr H${dVm cmoI§So>Mr gmoZmoJ«m\$s Ho$ë`mZ§Va {Xcocm Ho$gnona 
XñVmdoOmda CncãY Zgë`mMm `wŠVrdmX AmamonrMo Vk d{H$c gmho~m§Zr Ho$cm Amho. na§Vw _r `oWo Z_wX H$é BpÀN>Vmo 
H$s, AmamonrZr H${dVm cmoI§So>Mr gmoZmoJ«m\$s H$éZ Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo gm§{JVë`mZ§Va {Xcocm Ho$gnona 
AQ>uH$c-A da Amho. gXa Ho$gnonadéZ ñnï> hmoVo H$s, AmamonrZr KQ>Zodoir H${dVm cmoI§So>Mr gmoZmoJ«m\$s Ho$cr AgyZ 
Ë`mdoir Ë`m§Mo OoZoQ>rH$ pŠb{ZH$ AñVrËdm_Ü`o hmoVo. AmamonrMo Vk d{H$c gmho~m§Zr "" 2010 gr.Ama.Ec.Oo. 3247, 
emVm§am_ amB©H$a/Jm§dH$a -{déÜX- ñQo>Q> Am°\$ Jmodm'' `m Ho$g_Ü`o AmXaUr` _w§~B© Cƒ Ý`m`mc`mZr Z_wX Ho$cocm 
H$m`Xm XmIc H$éZ `wŠVrdmX Ho$cm H$s, ^maVr` nwamdm A{Y{Z`_Mo H$c_ 25 d 26 AV§J©V AmamonrMm H$~wcr-O~m~ 
(H$Ý\o$eZ) nyamdm åhUwZ Ë`m§Mo{déÜX dmnaVm `oUma Zmhr. CnamoŠV Z_wX Ho$g_Yrc H$m`ÚmMm AmXa H$éZ _r `oWo Z_wX 
H$é BpÀN>Vmo H$s, CnamoŠV Z_wX Ho$g_Yrc H$WZ d gXa IQ>ë`m_Yrc H$WZm_Ü`o R>mog V\$mdV Agë`m_wio CnamoŠV 
Z_wX Ho$g_Yrc H$m`Xm gXa IQ>ë`m_Yrc {dg§JV d doJi`m H$WZmcm cmJw H$aVm `oUma Zmhr. AmamonrZr JwÝhm H$~wc 
Ho$ë`m~m~VMm H$moUVmhr H$~wcr-O~m~ gXa Ho$g_Ü`o XmIc H$aÊ`mV Amcocm Zmhr. Ë`mMn«_mUo S>m°. O`§V Xoenm§So> ho 
""^maVr` nyamdm A{Y{Z`_m§Mo H$c_ 24 Vo 26'' AV§J©V nmo{cg A{YH$mar Agë`mMo åhUVm `oUma Zmhr. S>m°. O`§V 
Xoenm§So>cm Ho$di OoZo{Q>H$ pŠb{ZH$Mr VnmgUr H$éZ Oár H$aÊ`mMo A{YH$ma g_w{MV n«m{YH$mè`m§Zr {Xco AgyZ Ë`m§Zm 
AmamonrZm AQ>H$ H$aÊ`mMo A{YH$ma ZmhrV. Ë`mMn«_mUo g_w{MV n«m{YH$mar d S>m°. O`§V Xoenm§So>cm gŠVr H$aÊ`mMo qH$dm 
Amamonrcm H$moR>S>r_Ü`o Ro>dÊ`mMo H$moUVohr A{YH$ma ZgyZ Vo d¡Ú{H$` A{YH$mar AmhoV. åhUyZ g_w{MV n«m{YH$mar d S>m°. 
O`§V Xoenm§So>Zr ~iO~ar H$éZ AmamonrH$Sy>Z gmoZmoJ«m\$sMm nona {chþZ KoVë`mMo åhUVm `oUma Zmhr. VgoM S>m°. O`§V 
Xoenm§So>Zr ~iO~arZo gmoZmoJ«m\$sMm nona {chÿZ KoVë`m~m~V AmamonrZr VH«$ma gwÜXm Ho$cocr Zmhr. Aemn«H$mao, AmamonrZr 
KQ>ZoModoir H${dVm cmoI§So>Mr gmoZmoJ«m\$s H$éZ Ë`m~m~V {chþZ {Xcocm Ho$gnona (A{Q©>H$c-A) Amamonr{déÜX nwamdm 
åhUwZ dmnaVm `oB©c. ""E.Am`.Ama. 2007 ~m°å~o 29 ~m|X«o -{déÜX- {dc\o«$S> \$Zm©qS>g'' `m Ho$g_Ü`o AmXaUr` _w~§B© 
Cƒ Ý`m`mc`mZo ^ma{V` nyamdm A{Y{Z`_mMo H$c_ 67 AV§J©V H$mJXmonÌr nwamdm {gÜX² H$Yr d H$emn«H$mao H$aVm 
`oVmo `m~m~V gm§{JVco Amho. AmamonrZr H${dVm cmoI§So>À`m {Xcoë`m gmoZmoJ«m\$s nona (A{Q©>H$c-A) da AmamonrMr ghr 
AgyZ Ë`m§Zr ñdV… gXa gmoZmoJ«m\$sMm nona {chþZ {Xë`mMo {\$`m©XrÀ`m gmjXmam§Zr gm§{JVco Amho. AmamonrZr H${dVm 
cmoI§So>Mr gmoZmoJ«m\$s Ho$ë`mZ§Va gXa gmoZmoJ«m\$sMm Ho$gnona H${dVm cmoI§So> d e¡cm OmYdMo g_j {Xcocm hmoVm. åhUwZ 
gmoZmoJ«m\$sMm Ho$gnona AmamonrZr {chþZ {Xë`m~m~V e¡cm OmYd d H${dVm cmoI§So>Zr {Xcocr gmj gË` Agë`mMo J«mh` 
YaVm `oB©c. Ë`mMn«_mUo gXa gmoZmoJ«m\$sMm Ho$gnona AmamonrH$Sy>Z Oá Ho$ë`mMo Oár gm{hË`mMo `mXrdéZ (AQ>uH$c-S>) 
{XgyZ `oVo. gXa Oá Ho$coë`m gm{hË`mÀ`m `mXrMr n«V {_imë`m~m~V AmamonrZr Ë`mda ghr Ho$cr Amho. dmñV{dH$Vo_Ü`o 
AmamonrH$Sy>Z gXa gmoZmoJ«m\$sMm Ho$gnona/[anmoQ©> Oá H$aÊ`mV Amcm ZgVm Va Ë`m§Zr Ë`m~m~V gwédmVrcmM VH«$ma 
Ho$cr AgVr qH$dm OárÀ`m gmhrË`mMo `mXrda gmoZmoJ«m\$sMm Ho$gnona Oá Ho$cm Zgë`mMm eoam {chÿZ Ë`mda ghr Ho$cr 
AgVr.

23.  AmamonrÀ`m Vk d{H$c gmho~m§À`m ̀ wŠVrdmXmn«_mUo EH$mhr nM§Zmå`mda g_w{MV n«m{YH$mar d Ë`m§À`mÛmao A{YH¥$V Ho$coë`m 
A{YH$mè`mMr ghr Zmhr. n§Mdrgeo én`o Oá Ho$ë`mMo nM§Zmå`mda ({Z.H«§$.37) d Oá Ho$coë`m gm{hË`mMo `mXrda 
(AQ>uH$c-S>r) g_w{MV n«m{YH$mè`m§Zr A{YH¥$V Ho$coco A{YH$mar S>m°. O`§V Xoenm§So> d XmoZ n§M gmjXmam§Mr ghr Amho. 
Ë`mMn«_mUo H${dVm cmoI§So>À`m n«{VkmnÌmda ({Z.H«§$.32) H${dVm cmoI§So> d g_w{MV n«m{YH$mè`mMr ghr Amho. Ho$di 
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gmoZmoJ«m\$s _{eZÀ`m Oár n§MZmå`mda g_w{MV n«mYrH$mar d Ë`m§À`mÛmao A{YH¥$V Ho$coë`m A{YH$mè`mMr ghr Zmhr. na§Vw 
gXa gmoZmoJ«m\$s _{eZ OárÀ`m n§MZmå`mda ({Z.H«§$.52) XmoZ n§M gmjXmam§Mr ghr Amho. AmamonrZr ~Mmd KoVcm Zmhr 
H$s, S>m°. O`§V Xoenm§So>Zr Ë`m§À`m hm°ñnrQ>c_YyZ gmoZmoJ«m\$s _{eZ Oá Ho$cr ZìhVr. S>m°.O`§V Xoenm§So>, {\$`m©Xr {dcmgamd 
`mXd d n§M gmjXma n«em§V ndmaZr gmoZmoJ«m\$s _{eZ OárMm n§MZm_m d AmamonrH$Sy>Z n§M{dgeo én`o Oá Ho$ë`mMm 
n§MZm_m {gÜX Ho$cm Amho. åhUwZ Oár n§MZmå`m_Ü`o Z_wX Ho$ë`mn«_mUo {XZm§H$ 09/09/2005 amoOr KQ>ZoZ§Va S>m°. O`§V 
Xoenm§So>Zr AmamonrH$Sy>Z H${dVm cmoI§So>À`m J^©qcJ {ZXmZmH$arVm {Xcoco n§M{dgeo én`o, gmoZmoJ«m\$sMm Ho$gnona/[anmoQ©> 
d gmoZmoJ«m\$s _{eZ BË`mXr gm{hË` Oá Ho$ë`mMo åhUVm `oB©c. AmamonrH$Sy>Z Oá Ho$coë`m gm{hË`mMr `mXr S>m°. O§`V 
Xoenm§So>Zr {gÜX Ho$cr Amho. Ë`mMn«_mUo H${dVm cmoI§So>Mo n«{VkmnÌ {\$`m©Xr {dcmgamd `mXd d H${dVm cmoI§So>Zr {gÜX 
Ho$co Amho. AmamonrÀ`m Vk d{H$c gmho~m§Zr ̀ wŠVrdmX Ho$cm Amho H$s, n«em§V ndma ho ñdV§Ì gmjXma ZmhrV H$maU Vo Jm|Xr/
OwiodmS>r ̀ oWrc a{hdmer ZmhrV. n«em§V ndma ho Ho$di AmamonrMo OoZo{Q>H$ pŠb{ZH$ pñWV Agcoë`m Jmdm_{Yc a{hdmer 
Zgë`m_wio Vo ñdV§Ì gmjXma Zgë`mMo åhUVm `oUma Zmhr. AmamonrMo Vk d{H$c gmho~m§Zr n§M gmjXma n«em§V ndmaMr 
{XK© CcQ> VnmgUr KodyZ gwÜXm Ë`m§Mo CcQ> VnmgUrXaå`mZ Agm H$moUVmhr _OHw$a XñVmdoOmda Amcm Zmhr H$s, Á`mdéZ 
Ë`m§Mog_j nM§Zm_o V`ma Ho$ë`m~m~V Ë`m§Zr ImoQ>r gmj {Xë`mMo {Xgoc. åhUwZ n«em§V ndmaZr CnamoŠV Z_wX Ho$ë`mn«_mUo 
gË` gmj {Xë`mMo åhUVm `oB©c. n§M gmjXma n«em§V ndmaÀ`m _m¡{IH$ gmjocm S>m°. O`§V Xoenm§So>À`m _m¡{IH$ gmjoMm 
AmYma Amho. S>m°. O`§V Xoenm§So>Zr gwÕm ñnï>nUo gm§{JVco Amho H$s, Ë`m§Zr AmamonrH$Sy>Z n§M{dgeo én`o, gmoZmoJ«m\$sMm 
Ahdmc, a{OñQ>a d gmoZmoJ«m\$s _erZ Oá H$éZ Ë`mMm Oár n§MZm_m d Oá Ho$coë`m gm{hË`mMr `mXr V`ma Ho$cr hmoVr. 
CnamoŠV Z_wX Oár~m~V e¡cm OmYd d {\$`m©Xr {dcmgamd `mXdZr gwÕm gm§{JVco Amho. CnamoŠV Z_wX gd© gmjXmam§À`m 
CcQ> VnmgUr Xaå`mZ Agm H$moUVmhr _OHw$a XñVmdoOmda Amcm Zmhr H$s, Á`mdéZ Ë`m§Zr ImoQ>r gmj {Xë`mMo {XgyZ 
`oB©c. åhUwZ CnamoŠV Z_wX gd© n§MZm_o {gÜX Pmco AgyZ Ë`m_Yrc _OHw$a ~amo~a Agë`mMo åhUVm `oB©c. AmamonrMo 
Vk d{H$c gmho~m§Zr ""2010(2) E_.EM.Ec.Oo. 110, XmXmgmho~ -{déÜX- ñQo>Q> Am°\$ _hmamï´>'' `m Ho$g_Ü`o 
AmXaUr` _w§~B© Cƒ Ý`m`mc`mZr Z_wX Ho$cocm H$m`Xm (gm`Qo>eZ) XmIc H$ê$Z `wŠVrdmX Ho$cm Amho H$s, g_w{MV 
n«mYrH$mar d Ë`m§À`mdVrZo A{YH¥$V Ho$coë`m H$moUË`mhr A{YH$mè`mcm nr.EZ².S>r.Q>r. H$m`ÚmAV§J©V gmoZmoJ«m\$sMr _{eZ 
Oá H$aVm `oV Zmhr. CnamoŠV Z_wX Ho$g_Ü`o AmXaUr` _w§~B© Cƒ Ý`m`mc`mZr Z_wX Ho$coë`m H$m`ÚmMm AmXa H$ê$Z 
_r `oWo Z_wX H$é BpÀN>Vmo H$s, CnamoŠV Z_wX Ho$coë`m H$m`ÚmMo Ho$g_Yrc H$WZ d gXa IQ>ë`m_Yrc H$WZm_Ü`o 
R>mog V\$mdV Agë`m_wio CnamoŠV Z_wX Ho$g_Yrc H$m`Xm gXa Ho$g_Yrc doJi`m H$WZmcm cmJw H$aVm `oUma Zmhr. 
CnamoŠV Z_wX Ho$g_Ü`o Z_wX Ho$co Amho H$s, g_w{MV n«m{YH$mè`mcm OoZo{Q>H$ pŠb{ZH$_Yrc gmoZmoJ«m\$s _{eZ Oá H$aVm 
`oUma Zmhr. CnamoŠV Z_wX H$m`ÚmMm AmXa H$éZ _r `oWo Z_wX H$é BpÀN>Vmo H$s, gXa IQ>ë`m_Ü`o S>m°. O`§V Xoenm§So>Zr 
AmamonrMo OoZo{Q>H$ pŠb{ZH$_Ü`o H${dVm cmoI§So>Mo J^©qcJ {ZXmZ H$aÊ`mH$arVm dmnacocr gmoZmoJ«m\$s _{eZ Oá Ho$cr 
Amho. S>m°. O`§V Xoenm§So>cm AmamonrMr gmoZmoJ«m\$s _{eZ Oá H$aÊ`mMo A{YH$ma g_w{MV n«m{YH$mar {\$`m©Xr {dcmgamd 
`mXdZr nr.EZ².S>r.Q>r. H$m`ÚmMo H$c_ 30 d nr.EZ². S>r.Q>r. {Z`_mMo H$c_ 12 A§VJ©V {Xco AmhoV. nr.EZ².S>r.Q>r. 
{Z`_mMo H$c_ 12, ñnï>rH$aU H«§$.(nnÕ _Ü`o ñnï>nUo Z_wX Ho$co Amho H$s, "_{eZ' åhUOoM gmoZmoJ«m\$s _{eZ Oá 
H$aÊ`mMo A{YH$ma g_w{MV n«m{YH$mar d Ë`m§À`mÛmao A{YH¥$V Ho$coë`m A{YH$m-`mcm Amho. åhUwZ AmamonrZr nr.EZ².S>r.
Q>r. H$m`ÚmA§VJ©V JwÝhm H$aÊ`mH$arVm dmnacocr gmoZmoJ«m\$s _{eZ S>m°. O`§V Xoenm§So>Zr A{YH¥$V d H$m`Xoera nÜXVrZo 
Oá Ho$ë`mMo åhUVm `oB©c. Vgohr AmamonrZr JwÝhm H$aÊ`mH$arVm dmnacocr gmoZmoJ«m\$s _{eZ Oá Z Ho$ë`mg AmamonrZr 
gmoZmoJ«m\$s MmMUr Ho$ë`mMm nwamdmM O_m H$aVm `oUma Zmhr. 
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24.  AmamonrÀ`m Vk d{H$c gmho~m§Zr ""2002 gw{n«_ H$moQ©> Ho$gog ({H«${_Zc) 1718,Am{ef ~mW_ -{déÜX- ñQo>Q> Am°\$ 
_Ü`n«Xoe'' _Ü`o AmXaUr` gdm}ƒ Ý`m`mc`mZr Z_wX Ho$cocm H$m`Xm (gm`Qo>eZ) XmIc H$ê$Z `wŠVrdmX Ho$cm Amho 
H$s, AmamonrZr Ho$cocm JwÝhm {H$Vrhr J§{^a d {ZK©¥Z ñdénmMm Agcm Varhr Ho$di g~i g§e`mMo AmYmao Amamonrcm 
Xmofr YaVm `oV ZgyZ g`wŠVrH$ g§e`mnwTo> OmdyZ Amamonr{déÜX JwÝhm {gÜX H$aUo Amdí`H$ Amho. CnamoŠV Z_wX Ho$g_Ü`o 
AmXaUr` gdm}ƒ Ý`m`mc`mZr Z_wX Ho$coë`m H$m`ÚmMm AmXa H$éZ _r `oWo Z_wX H$é BpÀN>Vmo H$s, gXa IQ>ë`m_Ü`o 
{\$`m©Xr {dcmgamd `mXd, S>m°. O`§V Xoenm§So>, e¡cm OmYd, H${dVm cmoI§So> d n«em§V ndmaMr _m¡{IH$ gmj R>mog, ñnï> 
d {dídmgmhV©og nmÌ AgyZ Ë`m§À`m _m¡{IH$ gmjodê$Z AmamonrZr nr.EZ².S>r.Q>r. H$m`Xm d {Z`_mÀ`m VaVwXrMo C„§KZ 
Ho$ë`mMo {XgyZ `oVo. CnamoŠV Z_wX {\$`m©Xr njmÀ`m gmjXmam§À`m _m¡{IH$ gmjo_Ü`o {H$aH$moi ñdénmMr {dg§JVr Amcr 
Amho. na§Vw CnamoŠV Z_wX gd© gmjXmam§Zr KQ>ZoÀ`m nmM dfm©Z§Va Ý`m`mc`m_Ü`o gmj {Xcr Amho. åhUwZ KQ>ZoÀ`m 
nmM dfm©Mo n«XrK© H$mcmdYrZ§Va H$moUVrhr gd©-gm_mÝ` ì`ŠVr KQ>Zm KS>cr Ë`mn«_mUo V§VmoV§V gmj Xody eH$Uma 
Zmhr. KQ>ZoZ§Va nmM dfm©Mo {XK© H$mcmdYrZ§Va {\$`m©Xr njmÀ`m gmjXmam§À`m _m¡{IH$ gmjo_Ü`o {H$aH$moi {dg§JVr 
`oUo gmh{OH$ Amho. åhUwZ {\$`m©Xr njmÀ`m gmjXmam§À`m _m¡{IH$ gmjo_Yrc {H$aH$moi {dg§JVr_wio Ë`m§Mr gmj ImoQ>r 
Agë`mMo J¥{hV YéZ gXa gmj Xwc©{jV H$aVm `oUma Zmhr. {\$`m©XrZr XmIc Ho$coë`m VH«$mar_Ü`o Z_wX Ho$ë`mn«_mUo 
dmñV{dH$Vo_Ü`o KQ>Zm KS>ë`m~m~V {\$`m©Xr njmÀ`m gd© gmjXmam§Zr EH$_oH$m§À`m gmjoer gwg§JV gmj {Xcr Amho. 
AmamonrÀ`m Vk d{H$c gmho~m§Zr {\$`m©Xr njmÀ`m CnamoŠV Z_wX gd© gmjXmam§Mr {XK© CcQ> VnmgUr KodyZ gwÜXm Ë`m§À`m 
CcQ> VnmgUrXaå`mZ Agm H$moUVmhr _OHw$a XñVmdoOmda Amcm Zmhr H$s, Á`mdéZ Ë`m§Zr AmamonrZm ImoQ>`m Ho$g_Ü`o 
\$g{dÊ`mH$[aVm ImoQ>r gmj {Xë`mMo {XgyZ `oB©c. åhUwZ {\$`m©Xr njmÀ`m gd© gmjXmam§Mr _m¡{IH$ gmj R>mog, ñnï> d 
{dídmghV©og nmÌ Agë`mMo åhUVm `oB©c. e¡cm OmYd d H${dVm cmoI§So>À`m CcQ> VnmgUrXaå`mZ XñVmdoOmda Amco 
Amho H$s, Ë`m§Zr ~rS> d BVa {R>H$mUr gwÜXm nr.EZ².S>r.Q>r. H$m`ÚmAV§J©V ~ZmdQ>r Ho$g (So>H$m°` Ho$g) H$aÊ`m~m~V 
H$m`©dmhr Ho$cr AgyZ Ë`m Ho$g_Ü`o Ë`m§Zr gmj {Xcr Amho. na§Vw _r `oWo Z_wX H$é BpÀN>Vmo H$s, e¡cm OmYd d H${dVm 
cmoI§So> h`m ñd`§godr g§ñWoÛmao nr.EZ².S>r.Q>r. H$m`ÚmÀ`m `mo½` A§_c~OmdUrH$arVm ~ZmdQ>r Ho$gog H$éZ emgZmcm 
_XV H$arV AmhoV. ~ZmdQ>r Ho$gog H$aÊ`m~m~V emgZmZo ñd`§godr g§ñWmZm _§Owar gwÜXm {Xcr Amho. åhUwZ e¡cm OmYd 
d H${dVm cmoI§So>Zr BVa S>m°ŠQ>am{déÜX nr.EZ².S>r.Q>r. H$m`ÚmAV§J©V Ho$gog Ho$ë`mMo J¥{hV Yaco Varhr Ho$di Ë`m 
H$maUmdéZ e¡cm OmYd d H${dVm cmoI§So>Zr Amamonr{déÜX gXa ImoQ>r Ho$g Ho$ë`mMm {ZîH$f© H$mT>Vm `oUma Zmhr. e¡cm 
OmYd, dfm© Xoenm§So>, H${dVm cmoI§So>, {\$`m©Xr {dcmgamd `mXd d S>m°. O`§V Xoenm§So>Mr Amamonrgmo~V KQ>ZoMo nwdunmgyZ 
H$moUVrhr Xwí_Zr Zgë`m_wio Ë`m§Zr Amamonr{déÜX ImoQ>r Ho$g H$éZ ImoQ>r gmj XoÊ`mMo H$moUVohr J«mh` H$maU Zmhr. 
AmamonrÀ`m ~Mmdmn«_mUo dfm© Xoenm§So>Zr KQ>ZoZ§Va Amamonrcm n¡emMr _mJUr Ho$cr hmoVr. na§Vw AmamonrZr n¡go Z {Xë`m_wio 
dfm© Xoenm§So>Zr gXa ImoQ>r Ho$g Ho$cr Amho. na§Vw _r `oWo Z_wX H$é BpÀN>Vmo H$s, {\$`m©Xr njmÀ`m gd© gmjXmam§À`m CcQ> 
VnmgUrXaå`mZ Agm H$moUVmhr _OHy$a XñVmdoOmda Amcm Zmhr H$s, Á`mdéZ dfm© Xoenm§So>Zr Amamonrcm n¡emMr _mJUr 
Ho$ë`mMo {XgyZ `oB©c. dfm© Xoenm§So> d e¡cm OmYd{déÜX Ho$di BVa H$mhr pñQ§>J-Am°naoeZ Ho$coë`m S>m°ŠQ>amZr \$m¡OXmar 
Ho$gog XmIc Ho$ë`mMo H$maUmdéZ dfm© Xoenm§So> d e¡cm OmYdZr Amamonrcm n¡emMr _mJUr Ho$ë`mMm {ZîH$f© H$mT>Vm 
`oUma Zmhr. `mCcQ>, dfm© Xoenm§So> d e¡cm OmYdZr J^©qcJ {ZXmZ H$aUm-`m S>m°ŠQ>am§{déÜX pñQ§>J-Am°naoeZ Ho$ë`mg 
{ZpíMVM gXa pñQ§>J-Am°naoeZ Pmcoco S>m°ŠQ>g© dfm© Xoenm§So> d e¡cm OmYd `m§Mo{déÜX ImoQ>`m \$m¡OXmar Ho$gog XmIc 
H$aÊ`mMm n«`ËZ H$aVrc. AmamonrZr Ë`m§À`m H$ånm§CS>acm enWoda VnmgwZ Ë`m§Zm dfm© Xoenm§So> d e¡cm OmYdZr n¡emMr 
_mJUr Ho$ë`mMr ~m~ {gÜX Ho$cr Zmhr. Ë`mMn«_mUo AmamonrZr Ë`m§Mm CnamoŠV Z_wX ~Mmd gË` Agë`mMo {gÜX H$aÊ`m 
H$aVm H$moUVmhr _m¡{IH$ d H$mJXmonÌr nwamdm Ý`m`mc`m_Ü`o gmXa Ho$cm Zmhr. åhUyZ AmamonrZr KoVcocm CnamoŠV Z_wX 
~Mmd ImoQ>m d ~ZmdQ>r Agë`mMo åhUVm `oB©c. 
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25.  KQ>ZoModoir H${dVm cmoI§So> hr _wimVM J^©dVr Zgë`mMm ~Mmd AmamonrZr  KoVcm Zmhr. `mCcQ>, H${dVm cmoI§So> d BVa 
gd© gmjXmam§Zr ñnï>nUo gm§{JVco Amho H$s, KQ>ZoModoir AmamonrZr Ë`m§À`m OoZo{Q>H$ pŠb{ZH$_Ü`o gmoZmoJ«m\$s _{eZÛmao 
J^©dVr H${dVm cmoI§So>Mo J^©qcJ {ZXmZ H$éZ Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo Ë`m§Zm d e¡cm OmYdcm gm§{JVco 
hmoVo. AmamonrZr gmoZmoJ«m\$s [anmoQ©> {Xcm Agcm Varhr Vo gXa gmoZmoJ«m\$s [anmoQ©>_Ü`o H${dVm cmoI§So>À`m J^m©_Ü`o _wcJm 
Agë`mMr ~m~ {ZpíMVM {chÿZ XoUma Zmhr. AmamonrZr ~Mmd KoVcm Amho H$s, Ë`m§Mo OoZo{Q>H$ pŠb{ZH$ AñVrËdm_Ü`o 
ZgyZ Ë`m§Zr H$Yrhr gmoZmoJ«m\$s _{eZMm Cn`moJ Ho$cm Zmhr. åhUwZ AmamonrZr Ë`m§À`m OoZoQ>rH$ pŠbZrH$_Ü`o nr.EZ².S>r.Q>r. 
H$m`Xm d {Z`_mA§VJ©V Ro>dmd`mMo gd© aoH$m°S©>Mr OndUwH$ Ho$cocr Zgë`mMo åhUVm `oB©c. S>m°. O`§V Xoenm§So> d {\$`m©Xr 
{dcmgamd `mXdZr ñnï>nUo gm§{JVco Amho H$s, KQ>ZoModoir AmamonrOdi OoZo{Q>H$ pŠb{ZH$_Ü`o gmoZmoJ«m\$s H$aÊ`mH$arVm 
nmÌ Agë`m~m~VMo {ejU ZìhVo, "E\$' \$m°_©_Ü`o aoH$m°S©> Ro>dco ZìhVo, J^©qcJ {ZXmZ Ho$co OmV Zgco~m~VMm \$cH$ 
cmdcm ZìhVm, nr.EZ².S>r.Q>r. H$m`ÚmMr nwñVrH$m ZìhVr, gmoZmoJ«m\$s _{eZMr Zm|XUr Ho$cocr ZìhVr, emgZ{dhrV 
Qo«>qZJMo n«_mUnÌ ZìhVo, emgZmg nmR>{dcoë`m _m{gH$ AhdmcmMr \$mB©c ZìhVr. {\$`m©Xr {dcmgamd `mXd d S>m°. 
O`§V Xoenm§So>Mr CnamoŠV Z_wX _m¡{IH$ gmj ImoQ>r Agë`mMo XñVmdoOmdê$Z {XgyZ ̀ oV Zmhr. AmamonrZr gwÜXm KQ>ZoModoir 
CnamoŠV Z_wX ÌwQ>`m§Mr nwV©Vm Ho$cr Agë`mMo H$WZ Ho$co Zmhr qH$dm Ë`m~m~V ~Mmd KoVcm Zmhr. åhUwZ KQ>ZoModoir 
AmamonrMo OoZo{Q>H$ pŠb{ZH$_Ü`o CnamoŠV Z_wX ÌwQ>`m Agë`mMo åhUVm `oB©c. nr.EZ².S>r.Q>r. {Z`_mMo H$c_ 3 AV§J©V 
OoZo{Q>H$ pŠb{ZH$_Ü`o gmoZmoJ«m\$s _{eZMm Cn`moJ H$aÊ`mH$arVm Amdí`H$ Agcoco {ejU d Qo«>qZJ AmamonrZr KoVco 
Agë`mMo XñVmdoOmdê$Z {XgyZ `oV Zmhr. åhUwZ AmamonrZr nr.EZ². S>r.Q>r. {Z`_mMo H$c_ 3(1) Mo C„K§Z Ho$ë`mMo 
åhUVm `oB©c. CnamoŠV Z_wX Ho$ë`mn«_mUo AmamonrZr Ë`m§À`m OoZo{Q>H$ pŠb{ZH$_Ü`o nr.EZ².S>r.Q>r. H$m`ÚmMo H$c_ 
29(1)(2) d nr.EZ².S>r.Q>r. {Z`_m§Mo H$c_ 9 AV§J©V H$moUVohr aoH$m°S©> Omonmgco ZìhVo VgoM S>m°. O`§V Xoenm§So> `m§Mo 
{ZarjUmH$arVm gXa aoH$m°S©> gmXa Ho$cm ZìhVm. åhUwZ AmamonrZr nr.EZ².S>r.Q>r. H$m`ÚmMo H$c_ 29(1)(2) d nr.EZ².
S>r.Q>r. {Z`_m§Mo H$c_ 9 Mo C„K§Z Ho$ë`mMo åhUVm `oB©c. nr.EZ².S>r.Q>r. {Z`_mMo H$c_ 10(1-E) AV§J©V Amdí`H$ 
Agcocr H${dVm cmoI§So>Mr Or-\$m°__Ü`o coIr g§_ËVr KoVcr ZìhVr. VgoM AmamonrZr H${dVm cmoI§So>À`m gmoZmoJ«m\$s 
[anmoQ©>da J^m©_Ü`o _wcJm Amho qH$dm _wcJr Amho ho nm{hco Zmhr d Ë`m~m~V Hw$Umcmhr gm§{JVco Zgë`m~m~V Om{haZm_m 
{chÿZ {Xcm Zmhr. åhUyZ AmamonrZr nr.EZ².S>r.Q>r. H$m`ÚmMo H$c_ 5 d nr.EZ².S>r.Q>r. {Z`_m§Mo H$c_ 10(1-E) Mo 
C„K§Z Ho$ë`mMo åhUVm `oB©c. AmamonrZr Ë`m§À`m OoZo{Q>H$ pŠb{ZH$_Ü`o J^©qcJ {ZXmZ H$aUo n«{V~§{YV Agë`mMo \$cH$ 
cmdco ZìhVo d nr.EZ².S>r.Q>r. H$m`ÚmMr nwñVrH$m Ro>dcr ZìhVr. åhUwZ AmamonrZr nr.EZ².S>r.Q>r. {Z`_m§Mo H$c_ 18(1)
(2) Mo C„K§Z Ho$ë`mMo åhUVm `oB©c. Ë`mMn«_mUo AmamonrZr H${dVm cmoI§So>Mr gmoZmoJ«m\$s _{eZÛmao J^©qcJ {ZXmZ 
H$éZ Ë`m§À`m J^m©_Ü`o _wcJm Agë`mMo Ë`m§Zm gm§{JVco hmoVo. gmoZmoJ«m\$s _{eZÛmao J^© {ZXmUmMr MmMUr H$aÊ`mH$arVm 
Amdí`H$ Agcoë`m {ejUm{edm` gXa MmMUr Ho$cr hmoVr. VgoM AmamonrZr nr.EZ².S>r.Q>r. H$m`Xm d {Z`_m§À`m BVa 
VaVwXrMo C„K§Z H$éZ nr. EZ².S>r.Q>r. {Z`_m§Mo H$c_ 18 AV§J©V Zo_wZ {Xcoë`m {ZVr_wë`mMo OVZ H$co ZìhVo. åhUwZ 
AmamonrZr nr.EZ².S>r.Q>r. {Z`_m§Mo H$c_ 18 Mo C„K§Z Ho$ë`mMo åhUVm `oB©c. Aemn«H$mao, A{^`moOZ njmZo g§`wŠVrH$ 
g§e`mnwTo> OmdyZ AmamonrZr nr.EZ².S>r.Q>r. H$m`ÚmMo H$c_ 3(1), 5, 6, 29(1)(2) d nr.EZ².S>r.Q>r. {Z_mMo H$c_ 
3(1), 9, 10(1-E), 17(1)(2), 18 Mo C„K§Z H$éZ nr.EZ². S>r.Q>r. H$m`ÚmMo H$c_ 23 A§VJ©V JwÝhm Ho$ë`mMo 
{gÜX Ho$ë`m_wio _r _wXXm H«§$.1 Vo 5 Mo CËVa hmoH$mamWu XoV Amho. 

26.  CnamoŠV Z_wX Ho$ë`mn«_mUo Amamonr{déÜX JwÝhm {gÜX hmoV Agë`m_wio _r Amamonr d {\$`m©Xr njmcm {ejo~m~V {dñV¥VnUo 
EoHw$Z KoVco VgoM g§nwU© XñVmdoOmMo gwú_nUo AdcmoH$Z Ho$co Amho. Amamonr  d Ë`m§À`m Vk d{H$c gmho~m§Zr {ejo~m~V 
gm§{JVco Amho H$s, AmamonrMm gXa Ho$g_{Yc n{hcmM JwÝhm AgwZ Vo gÝ_m{ZV Hw$Qw§>~m_Yrc gXñ` AmhoV. Ë`mMn«_mUo 
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Amamonr ho Ë`m§À`m Hw$Qw§>~m_Yrc EH$_od H$_mdVo ì`ŠVr AmhoV. åhUwZ AmamonrZm H$_rV-H$_r {ejm H$aÊ`mMr {dZ§Vr 
AmamonrMo Vk dH$sc gmho~m§Zr Ho$cr Amho. `mCcQ>, {\$`m©Xr njmV\}$ Vk gaH$mar d{H$c gmho~m§Zr {ejo~m~V gm§{JVco 
H$s, nr.EZ².S>r.Q>r. H$m`ÚmMm CX²Xoe cjmV KodyZ J^©qcJ {ZXmZmÀ`m JwÝh`mMr nwZamd¥ËVr Q>miÊ`mH$arVm AmamonrZm 
X`m Z XmI{dVm H$m`ÚmZo Zo_wZ {Xcocr nwU© {ejm H$amdr. Amamonr d {\$`m©Xr njmMo {ejo~m~V d[ac åhUUo _r cjmV 
KoVco VgoM gXa JwÝh`mer g§~§{YV gd© n¡cw§Mm gImoc {dMma Ho$cm Amho. nr.EZ².S>r.Q>r. H$m`ÚmÀ`m n«ñVmdZo_Ü`o 
ñnï>nUo Z_wX Ho$co Amho H$s, gXa H$m`Xm J^©qcJ {ZXmZ n«{V~§{YV H$éZ gXa H$m`ÚmÀ`m VaVwXrMo C„K§Z H$éZ J^©qcJ 
{ZXmZ H$aUmè`m ì`ŠVrcm H$R>moamV -H$R>moa {ejm H$aÊ`mV `mdr H$maU Xoem_Ü`o _wcm_mJo _wcrMo n«_mU H$_r hmoÊ`mMo 
n«_wI H$maU n«gwVrnwd© J^©qcJ {ZXmZ Ago Amho. n«gwVrnwd© {ZXmZ VÌm§Mm dmna J^©qcJ {ZXmZ H$aÊ`mH$arVm H$moUË`mhr 
n[apñWVr_Ü`o pñdH¥$V Zmhr. na§Vw J^m©_Ü`o _wcJr Agë`mg _wcmÀ`m hì`mgmnmoQ>r _wcrÀ`m J^m©Mm gam©gnUo J^©nmV 
Ho$cm OmV Amho. Amamonrgma»`m {ZX©`r d n¡emÀ`m cmcMonmoQ>r    d¡ÚH$s` ì`dgm`mMr {ZVr_wë`o ~mOwcm gméZ J^©qcJ 
{ZXmZ H$aUmè`m d¡Ú{H$` ì`dgmq`H$m_wio _wctMm OZZXa H$_r hmoV Amho. d¡Ú{H$` ì`dgm`rH$mcm _m{hVr AgVo H$s, 
Ë`m§Zr J^©dVr _{hcm§Mo J^©qcJ {ZXmZ Ho$ë`mZ§Va gXa _{hcoÀ`m J^m©_Ü`o _wcJr Agë`mg gXa J^m©Mm J^©nmV Ho$cm 
OmVmo. åhUwZ _wcJr J^© Agcoë`m _{hcoMm J^©nmV H$aÊ`mH$arVm J^©qcJ {ZXmZ H$aUmao S>m°ŠQ>a gd©ñdr O~m~Xma 
Agë`mMo åhUVm `oB©c. S>m°ŠQ>amZr J^©dVr _{hcoMr n«gwVrnwd© {ZXmZ VÌm§Mm dmna H$éZ J^©qcJ {ZXmZ Ho$coM Zmhr Va  
_wcJr-J^m©Mm J^©nmV H$aÊ`mMm n«íZM CX²^dZma Zmhr. åhUwZ J^©qcJ {ZXmZ H$aUmè`m cmcMr S>m°ŠQ>am§da H$S>H$ emgZ 
H$éZ Ë`m§Zm d BVa S>m°ŠQ>amZm ^{dî`mV nwTo> hmoUmè`m J^©qcJ {ZXmZmnmgyZ amoH$Vm `oB©c. AmamonrZr J^©qcJ {ZXmUmMo 
Ho$coco H¥$Ë` {ZX§{Z` Va AmhoM na§Vw Ë`mhrnojm OmñV K¥UmñnX Amho. JaO ^mJ{dÊ`mH$arVm JwÝhm H$aUmè`m Amamonrcm 
X`m XmIdyZ H$_r d gm¡å` ñdénmMr {ejm H$aVm `oB©c. na§Vw gXa Ho$g_Yrc AmamonrZr Ho$coë`m JwÝh`m_Ü`o Amamonrcm 
qH${MVhr X`m XmI{dVm `oUma Zmhr H$maU Ë`m§Zr gXa JwÝhm Ë`m§Mr JaO ^mJ{dÊ`mH$aVm Ho$cm ZgyZ Ë`m§Zr gXa JwÝhm 
n¡emMr cmcM nwU© H$aÊ`mH$aVm Ho$cm Amho. Amamonrcm J^©qcJ {ZXmZ H$aÊ`mnmgwZ n«{V~§Y Z cmdë`mg Vo ^{dî`m_Ü`o 
{H$VrVar J^©dVr _{hcmMo J^©qcJ {ZXmZ H$éZ _wcJr-J^m©À`m J^©nmVmg åhUOoM Ë`m§À`m hË`ocm H$maUr^wV R>aVrc. 
AmamonrZm X`m XmIdwZ gm¡å` ñdénmMr {ejm Ho$ë`mg BVa S>m°ŠQ>am§Mr gwÜXm J^©qcJ {ZXmZ H$aÊ`mMr n«d¥ËVr OmJ¥V 
hmodyZ Ë`m§Zm gXa JwÝhm H$aÊ`mg n«d¥ËV Ho$ë`mgmaIo hmoB©c. Amamonrcm H$R>moamV H$R>moa {ejm H$éZ Ë`m§À`mgmo~VM BVahr 
J^©qcJ {ZXmZ H$aUmè`m g_mOH§$Q>H$m§Zm YS>m {eH${dUo Amdí`H$ Amho H$s, H$mhr n¡emÀ`m cmcMonmoQ>r J^©qcJ {ZXmZ 
H$éZ g_mOmMm Z¡g{J©H$ g_Vmoc T>mgiÊ`mg H$maUr^yV R>aUmè`m H$moUË`mhr ì`ŠVrcm j_m Z {_iVm H$R>moamV H$R>moa 
{ejmM Ho$ë`m OmVo.

27.  Amamonr ho S>m°ŠQ>a AgyZ Vo d¡ÚH$s` A{YH$mar AmhoV. AmamonrZr Amnë`m d¡Ú{H$` kmZmMm Xwén`moJ H$éZ ^¥U hË`m 
H$aUmè`m g_mOH§$Q>H$m§Zm _XV H$aUo gwé Ho$ë`m_wio Ë`m§Zm H$moUË`mhr n[apñWVr_Ü`o X`m XmI{dVm `oUma Zmhr. 
AmamonrZr Ë`m§Mr _wc^wV JaO ^mJ{dÊ`mH$arVm _O~war_Ü`o JwÝhm Ho$cm ZgwZ Ho$di n¡emÀ`m cmcMoH$arVm gXa JwÝhm  
Ho$ë`m_wio Ë`m§Zm X`m XmI{dë`mg Ë`m§À`m_Ü`o gwYmaUm hmoÊ`mMr qH${MVhr eŠ`Vm Zmhr. Amamonrcm H$R>moa {ejm 
Ho$ë`mg gXa H$R>moa {ejo_wio J^©qcJ {ZXmZ H$aUmè`m BVa d¡Ú{H$` ì`dgm{`H$m§À`m _Zm_Ü`o {^Vr d YmñVr {Z_m©U 
hmoB©c d Ë`m_wio J^©qcJ {ZXmZmMo MmMUrda WmoS>`m n«_mUV H$m hmoB©Zm na§Vy n«{V~§Y cmdVm `oB©c. nr.EZ².S>r.Q>r. 
H$m`ÚmMm C>Ôoe gwÜXm JwÝhoJmam§À`m _Zm_Ü`o {^Vr {Z_m©U H$aUmar H$R>moa {ejm H$aÊ`mMm Amho. Amamonr ho d¡Ú{H$` 
ì`mdgm{`H$ Agë`m_wio Ë`m§Mr Am{W©H$ n[apñWVr gwÜXm gX¥T> Agë`mMo åhUVm `oB©c. åhUwZ Amamonrcm nr.EZ².S>r.
Q>r. H$m`ÚmZo Zo_wZ {Xcocm nwU© X§S> Ho$ë`mg Vo g§nwU© X§S> Ý`m`mc`m_Ü`o O_m H$é eH$Vrc d Ë`m§À`mda AÝ`m` Ho$ë`m 
gmaIo gwÜXm hmoUma Zmhr. Amamonr{déÜX nr.EZ².S>r.Q>r. H$m`ÚmA§VJ©V gXa IQ>ë`mn«_mUo Xwgam IQ>cm H«§$. 386/2007 
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gwÜXm A§{V_ `wŠVrdmXmH$arVm n«c§{~V Amho. åhUwZ AmamonrÀ`m _Zm_Ü`o H$m`ÚmMr {^Vr d AmXa ZgyZ Vo Hw$Umcmhr Z 
Km~aVm nr.EZ².S>r.Q>r. H$m`ÚmÀ`m VaVwXrMo gam©gnUo C„K§Z H$arV Agë`mMo åhUVm `oB©c. Amamonr {déÜX nr.EZ².S>r.
Q>r. H$m`ÚmAV§J©V \$m¡OXmar IQ>cm XmIc Ho$ë`mZ§Va Ë`mÀ`m _Zm_Ü`o H$m`ÚmMr {^Vr d AmXa AgVm Va Ë`m§Zr nr.EZ².
S>r.Q>r. H$m`ÚmAV§J©V Xwgar Ho$g XmIcM hmody {Xcr ZgVr. åhUwZ Amamonr ho nr.EZ².S>r.Q>r. H$m`ÚmAV§J©V JwÝho H$aUmao 
AQ²>Q>c JwÝhoJma Agë`mMo åhUVm `oB©c. H$moUË`mhr _mJm©Zo {dMma Ho$ë`mg AmamonrZ§m H$mamdmg d X§S>mÀ`m {ejo_Ü`o X`m 
XmI{dUo `mo½` d Ý`m`mo{MV hmoUma Zmhr. nr.EZ².S>r.Q>r. H$m`ÚmA§V§J©V g_w{MV n«m{YH$mar ho gwÜXm d¡ÚH$s` A{YH$mar 
Agë`m_wio Vo Amnë`m ì`mdgm{`H$ ~m§Ydm{déÜX H$m`©dmhr H$aÊ`mg Hw$MaVmV. na§Vw gXa Ho$ggma»`m gd`§godr g§ñWoZo 
nwT>mH$ma KoVë`m_wio nr.EZ².S>r.Q>r. H$m`ÚmAV§J©V JwÝhoJmam{déÜX Ho$gog XmIc hmodyZ Ë`m§Zm emñVr hmoV Amho. AÝ`Wm 
Ho$di g_wMrV n«m{YH$mè`mda {dg§~yZ amhë`mg nr.EZ.S>r. Q>r H$m`ÚmMr `mo½` d Mm§Jë`m nÜXVrZo §A§_c~OmdUr 
H$aVmM Amcr ZgVr. åhUyZ AmamonrZm nr.EZ.S>r.Q>r. H$m`ÚmZo Zo_wU {Xcocr g§nyU© H$mamdmg d X§S>mMr {ejm H$aUo `mo½` 
d Ý`m`mo{MV hmoB©c. 

28.  nr.EZ.S>r.Q>r. H$m`X²`mV§J©V H$moUË`mhr ì`ŠVrZo gXa H$m`Xm d {Z`_mÀ`m VaVwXrMr nyV©Vm Ho$ë`mZ§VaM Ë`m§Zm gmoZmoJ«m\$s 
_{eZMm Vm~m H$m`_ Ro>dyZ Ë`mMm Cn`moJ H$aVm `oB©c. AmamonrZr Ë`m§À`m OoZoQ>rH$ pŠbZrH$Mr Zm|XUr Ho$cr Zgë`m_wio 
Ë`m§Zm Oá Ho$coë`m gmoZmoJ«m\$s _erZMm Vm~m ñdV…Odi H$m`_ Ro>dÊ`mMm H$moUVmhr A{YH$ma Zmhr. AmamonrZr gmoZmoJ«m\$s 
_erZ Ro>dÊ`mH$arVm nr.EZ.S>r.Q>r. H$m`Xm d {Z`_mV§J©V Amdí`H$ Agcoë`m H$moUË`mhr VaVwXrMr nyV©Vm Ho$cocr Zmhr. 
Ë`mMn«_mUo Amamonrcm gmoZmoJ«m\$s _erZMm Vm~m {Xë`mg Ë`m§Zm nr.EZ.S>r.Q>r. H$m`X²`mV§J©V JwÝhm H$aÊ`mMr nwÝhm nadmZJr 
{Xë`mgmaIo hmoB©c. Amamonrcm gmoZmoJ«m\$s _erZMm Vm~m {Xë`mg Ë`m§À`mÛmao nwÝhm J^©qcJ {ZXmZmMm JwÝhm H$aÊ`mMr 
eŠ`Vm ZmH$maVm `oV Zmhr. Vgohr Amamonrcm nr.EZ.S>r.Q>r. H$m`Xm d {Z`_mÀ`m gd© VaVwXtMr nyV©Vm Ho$ë`m{edm` ñdV…
Mo Vmã`m_Ü`o gmoZmoJ«m\$s _erZ Ro>dVm `oUma Zmhr. gmoZmoJ«m\$s _erZ {dH«o$Ë`m§Zm gXa _erZMr {dH«$r H$aVmZm nr.EZ.
S>r.Q>r. H$m`Xm d {Z`_mÀ`m VaVwXrMo n«{V~§Y AgyZ gXa _erZ IaoXr H$aUmè`mda gXa n«{V~§Y Zgë`mMm `wŠVrdmX 
J«mô` YaVm `oUma Zmhr. nr.EZ.S>r.Q>r. H$m`Xm ApñVËdm_Ü`o `oÊ`mMo CÔoe d hoVy cjmV KoVë`mg H$moUË`mhr ì`ŠVrZo 
gmoZmoJ«m\$s _erZ IaoXr Ho$ë`mZ§Va Ë`m§Zr gXa H$m`Xm d {Z`_m§_Yrc VaVwXtMr nyV©Vm H$aUo ~§YZH$maH$ Agë`mMo 
{XgyZ `oVo. Amamonr ho nr.EZ. S>r.Q>r. H$m`Xm d {Z`_m§_Yrc VaVwXtMo dma§dma C„§KZ H$ê$Z gmoZmoJ«m\$s _erZMm J^©qcJ 
{ZXmZmH$arVm Cn`moJ H$arV AgyZ Ë`m§Zm gXa gmoZmoJ«m\$s _erMm Vm~m H$m`_ Ro>dÊ`mMm H$moUVmhr A{YH$ma Zmhr. 
AmamontZr JwÝhm H$aÊ`mH$arVm gmoZmoJ«m\$s _erZMm dmna Ho$ë`m_wio gXa gmoZmoJ«m\$s _erZ JwÝhm H$aÊ`mH$arVm dmnacoco 
CnH$aU/_erZ Agë`mMo åhUVm `oB©c. åhUyZ JwÝhm H$aÊ`mH$arVm AmamonrZr dmnacocr gmoZmoJ«m\$s _erZ g_w{MV 
n«mYrH$mar, gmVmam `m§À`m Vmã`m_Ü`o Zm|XUr Agcoë`m A{YH¥$V ì`ŠVrcm {dH«$r H$aÊ`mH$arVm XoUo `mo½` d Ý`m`mo{MV 
hmoB©c. g_w{MV n«mYrH$mar gmVmam ̀ m§Zr Oá _wÔo_mc gmoZmoJ«m\$s _erZMm A{YH¥$V d Zm|XUr Pmcoë`m ì`ŠVrcm gmd©O{ZH$ 
{ccmdmÛmao nr. EZ.S>r.Q>r. H$m`Xm d {Z`_m§À`m gd© VaVwXtMo nmcZ H$ê$Z {dH«$r H$amdr. Ë`mZ§Va g_w{MV n«mYrH$mar, 
gmVmam `m§Zr gmoZmoJ«m\$s _erZÀ`m {dH«$rMr aŠH$_ gaH$maO_m H$amdr. Ë`mMn«_mUo gXa JwÝô`m_Ü`o dmnacoco ZJXr 
n§Mdrgeo ê$n`o gaH$ma O_m H$ê$Z Cd©arV _wÔo_mc _wë`hrZ Agë`m_wio Vmo Zï> H$aUo `mo½` hmoB©c.

_wÔm H«$_m§H$ 6 ~m~V…- 

29.  darc H$maU{__m§gm cjmV KodyZ Ý`m`mo{MV hmoB©c Agm _r Imcrc n«_mUo AmXoe nmarV H$arV Amho. 
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AmXoe

1)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) H$m`Xm 1994'' d gwYmarV ''J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) H$m`Xm 2003 Mo H$c_ 3(1)/23'' À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d ê$n`o 
10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr {ejm R>moR>mdÊ`mV `oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z 
^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr {ejm XoÊ`mV `mdr. 

2)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) H$m`Xm 1994'' d gwYmarV ''J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) H$m`Xm 2003 Mo H$c_ 5/23'' À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d ê$n`o 
10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr {ejm R>moR>mdÊ`mV `oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z 
^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr {ejm XoÊ`mV `mdr. 

3)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) H$m`Xm 1994'' d gwYmarV ''J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) H$m`Xm 2003 Mo H$c_ 6/23'' À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d ê$n`o 
10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr {ejm R>moR>mdÊ`mV `oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z 
^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr {ejm XoÊ`mV `mdr. 

4)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) H$m`Xm 1994'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) H$m`Xm 2003 Mo H$c_ 29(1)(2)/23'' À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d 
ê$n`o 10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr {ejm R>moR>mdÊ`mV `oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z 
^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr {ejm XoÊ`mV `mdr. 

5)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) {Z`_ 1996'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) {Z`_ 1996 Mo H$c_ 3(1)''/""n«gwVrnwd© {ZXmZ V§Ì ({dZr_` d Xwê$n`moJmdarc n«{V~§Y) H$m`Xm 
1994'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ {ZdS>rda n«{V~§Y) H$m`Xm 2003 Mo H$c_ 23'' 
À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d ê$n`o 10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr {ejm R>moR>mdÊ`mV 
`oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z ^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr {ejm XoÊ`mV `mdr. 

6)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) {Z`_ 1996'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) {Z`_ 1996 Mo H$c_ 9''/""n«gwVrnwd© {ZXmZ V§Ì ({dZr_` d Xwê$n`moJmdarc n«{V~§Y) H$m`Xm 
1994'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ {ZdS>rda n«{V~§Y) H$m`Xm 2003 Mo H$c_ 23'' 
À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d ê$n`o 10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr {ejm R>moR>mdÊ`mV 
`oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z ^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr {ejm XoÊ`mV `mdr. 
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7)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) {Z`_ 1996'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) {Z`_ 1996 Mo H$c_ 10(1) d 10(1-E)''/""n«gwVrnwd© {ZXmZ V§Ì ({dZr_` d Xwê$n`moJmdarc 
n«{V~§Y) H$m`Xm 1994'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ {ZdS>rda n«{V~§Y) H$m`Xm 2003 
Mo H$c_ 23''À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d ê$n`o 10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr 
{ejm R>moR>mdÊ`mV `oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z ^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr 
{ejm XoÊ`mV `mdr.

8)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) {Z`_ 1996'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) {Z`_ 1996 Mo H$c_ 17(1)(2)''/""n«gwVrnwd© {ZXmZ V§Ì ({dZr_` d Xwê$n`moJmdarc n«{V~§Y) 
H$m`Xm 1994'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ {ZdS>rda n«{V~§Y) H$m`Xm 2003 Mo H$c_ 
23'' À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d ê$n`o 10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr {ejm 
R>moR>mdÊ`mV `oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z ^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr {ejm 
XoÊ`mV `mdr. 

9)  Amamonr S>m°.n«^mH$a H¥$îUamd ndma `m§Zm ""\$m¡OXmar n«{H«$`m g§{hVoMo H$c_ 248(2)'' A§VJ©V ""n«gwVrnwd© {ZXmZ V§Ì 
({dZr_` d Xwê$n`moJmdarc n«{V~§Y) {Z`_ 1996'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ 
{ZdS>rda n«{V~§Y) {Z`_ 1996 Mo H$c_ 18''/""n«gwVrnwd© {ZXmZ V§Ì ({dZr_` d Xwê$n`moJmdarc n«{V~§Y) H$m`Xm 
1994'' d gwYmarV ""J^©YmaUmnyd© Am{U n«gdnwd© {ZXmZ V§Ìo (qcJ {ZdS>rda n«{V~§Y) H$m`Xm 2003 Mo H$c_ 23'' 
À`m JwÝh`m_Ü`o Xmofr Yê$Z 3 df} gl_ H$mamdmg d ê$n`o 10,000/- (ê$.Xhm hOma \$ŠV) X§S>mMr {ejm R>moR>mdÊ`mV 
`oV Amho. AmamonrZr CnamoŠV Z_yX X§S>mMr aŠH$_ Z ^aë`mg Ë`m§Zm EH$ _{hZm gmYm H$mamdmgmMr {ejm XoÊ`mV `mdr. 

10)  AmamonrZr CnamoŠV Z_wX gd© {ejm EH$mM doir (H§$H$a§Q>cr) ^moJmì`mV. 

11)  AmamonrZr CnamoŠV Z_wX {ejm ^moJÊ`mH$arVm Ë`mMo Om_rZnÌ (ñ`wE[aQ>r ~m°ÝS>) Ý`m`mc`mMo ñdmYrZ H$amdo. 

12)  gXa IQ>cm n«c§{~V AgVmZm Amamonr H$mamJ¥h qH$dm nmocrg R>mÊ`m_Ü`o ~§XrñV amhrco Agë`mg Ë`m§Zm ""\$m¡OXmar 
n«{H«$`m g§{hVoMo H$c_ 428'' A§VJ©V ""goQ>-Am°\$'' Mm \$m`Xm XoÊ`mV `mdm. 

13)  A{ncmMm H$mcmdYr g§në`mZ§Va gXa IQ>ë`m_Yrc Oá _wX²Xo_mc ZJXr aŠH$_ ê$.2,500/- (ê$n`o XmoZ hOma nmMeo 
\$ŠV) gaH$ma O_m H$ê$Z _wX²Xo_mc gmoZmJ«m\$s _{eZ `mnyduM AmamonrZm gwnyV©Zmå`mda {Xë`m_wio gXa gwnyV©Zm_m ~m°ÝS> 
aX²X H$ê$Z AmamonrZr gXa gmoZmJ«m\$s _{eZ Ý`m`mc`mMo ñdmYrZ H$amdr. Ë`mZ§Va gXa gmoZmJ«m\$s _{eZ {\$`m©XrMo 
Vmã`m_Ü`o H$m`Xoera[aË`m {dëhodmQ> cmdÊ`mH$arVm XodyZ BVa _wX²Xo_mc _wë`{hZ Agë`m_wio Vmo Zï> H$aÊ`mV `mdm. 

14)  gXa Ý`m`{ZU©` AmO amoOr Iwë`m Ý`m`mc`m_Ü`o Kmo{fV H$aÊ`mV Amcm Amho.

15)  gXa Ý`m`{ZU©`mMr EH$ n«V AmamonrZm {dZm_yë` n«XmZ H$aÊ`mV `mdr.

{R>H$mU…-H$amS> (amOoe _. H$nmQo>)
{XZm§H$…-06/09/2010 {XdmUr Ý`m`mYre (H$.ñVa) VWm
Ý`m`X§S>m{YH$mar n«W_loUr,H$amS>(H$moQ©> H«$.4).
(Jwad EM.Eg., cKwcoIH$)
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Notes





That society should not want a girl child; that 
efforts should be made to prevent the birth of a girl 
child and that society should give preference to a 
male child over a girl child is a matter of grave 
concern. Such tendency offends dignity of women. 
It undermines their importance. It violates 
woman's right to life. It violates Article 39(e) of 
the Constitution which states the principle of state 
policy that the health and strength of women is not 
to be abused. It ignores Article 51A(e) of the 
Constitution which states that it shall be the duty 
of every citizen of India to renounce practices 
derogatory to the dignity of women. Sex selection 
is therefore against the spirit of the Constitution. 
It insults and humiliates womanhood. This is 
perhaps the greatest argument in favour of total 
ban on sex selection.

Hon'ble Smt. Ranjana Desai, J.

( Vijay Sharma vs. Union of India AIR 2008 Bom. 29 )




