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This compilation is an outcome of a series of capacity building programs
on Health sector response to violence against women and medico-legal
care of survivors of sexual violence, organized for Civil Surgeons, Medical
Superintendents and Gynaecologists from District and Sub- District
hospitals of Maharashtra conducted by UNFPA in collaboration with
Public Health Department and National Health Mission, Government of
Maharashtra. The handbook provides a step by step detail on how a
woman survivor/victim of sexual violence should be examined and
evidence collected. The compilation will be useful to medical
professionals for examining survivors/victims of sexual violence. It will
also prove useful for hospital administrators. It is to be used together
with the MOHFW Guidelines and Protocols for medico- legal care for
survivors/victims of sexual violence, 2014.
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Dear doctors,

[ am sure you will all agree that violence, especlally sexual viclence is a major
trauma with lung lasting psychological impact on the affected women and children. You will
also agrea that health institutions are generally the first and an important entry point for
wamen who have faced sexual vislencs, Hence health care providers have a very critical
role to play in addressing viclence against women.

In the recent past, efforts have been made In collaboration with UNFPA to train our
doctors and equip them with perspectives and skills for medico legal care of survivers of
sexual vinlence.

As care givers, we need to be sensitive when a woman/child survivarfvidim of
violence reports to 2 health institution, While provdding care we need to ensure that we:

« Foous on the survivors needs

* Respect the autonomy of the survivar and her right to make decisions for herself

= Avaid re-victimizing the survivor by maintaining complete confidentiality and
examining her in privacy and nat being judgmental

*+ As far as possible provide the survivor comprehensive care in one place (so that she
does pot have bo move around in the hospital).

Beforz proceeding to examine a survivor/victim, you should inform harfhim in 3
language that sfhe understands regarding the entire procedure for examination and
evidence callection. History taking is another key task that the doctor should undertske.
Collection of forensic evidence and documentztion is amongst the most frnportant
responsibility of yours as a doctor, as this can help the survivor get justice. Evidence should
be collected in an unbizsed manrer withaut any delay. The collected evidence should be
carefully stored and protected il it is sent for analysis by the forensic lab or hospital lab, TF
foolproof chain of evidence Is not maintained, the evidence could be rendered Inadmissible
in the Court of law.

Finally, you should provide comprehensive medical care including psychological
support. The doctor should also suppart the survivor by linking ber to legal and sodal
suppart systems,

This pocket book Is a step by step guide on what you can do when a woman
sunvivor reports to a health care facility,

I hope you will find the pocket book handy and make use of it to provide
comprehensive care o women survivarsvictims af violenoe, A
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Abbreviations

CrPC Criminal Procedure Code

IPC Indian Penal Code

IEA - Indian Evidence Act

POCSO Protection of Children from Sexual Offences Act

SV Sexual Violence

STIs Sexually Transmitted Infections

PEP Post Exposure Prophylaxis

HIV Human Immunodeficiency Virus

APP Assistant Public Prosecutor

PP Public Prosecutor

MTP Medical Termination of Pregnancy







A survivor/ victim of sexual violence may report to a doctor/hospital in any of the following
three ways:
e Through a police requisition after the survivor/victim has lodged a police complaint;
e  When the survivor / victim finds the hospital as a trusted place and visits the
doctor/hospital either for therapeutic care and /or evidence collection; or
e  When the survivor/ victim directly goes to the Court and lodges a Court complaint and
visits the doctor/hospital through a Court order.

Irrespective of which ever way the survivor / victim reaches a hospital, the opportunity
should be used for providing comprehensive health care. This would include:

e Obtaining informed consent,

e Historytaking

e Medical examination

¢ Collection and documentation of evidence and maintaining chain of evidence

e Providing therapeutic care including immediate treatment of physical injuries, mental

trauma, provision of emergency contraception, pregnancy advice, STI care, etc.

e Providing psycho-social support including counseling, rehabilitation and follow up care.

Both ethically and legally, a doctor cannot examine any survivor / victim without seeking
their informed consent. Informed consent should be sought in a language that the survivor /
victim understands. The entire procedure of examination, collection of evidence from body and
genitals and treatment modalities available should be explained to the survivor/victim. Proper
documentation of written informed consent should be taken after explaining the above
procedures. Where ever barriers exist in terms of age, mental maturity, language, physical and
mental disabilities, consent should be sought from legally authorized individuals such as
parent/guardian or with the help of an interpreter, special educator, support person (whoever is
applicable).

If the survivor has any questions or queries, the doctor should make an attempt to answer
them all. The survivor should also be asked if she would like a specific person to be present with
her during examination and evidence collection for support, if she so desires, the person should
be allowed to be with her.

Doctor’s first priority should be to provide first aid and treat bleeding injuries and address
anxiety of the survivor/victim.



Detailed history should be sought sensitively, not missing any information. The survivor
may omit or avoid describing details of the assault that are traumatic, the doctor should try to
understand exactly what happened without re-victimizing the survivor/victim, in order to
assess risk of pregnancy, STI, HIV, etc. The doctor may again need to re-assure the
survivor/victim of confidentiality.

Medical examination should be conducted ensuring complete privacy, preferably in a
separate room, respecting the individual’s autonomy and after explaining the procedures
involved. Age estimation should be carried out in all those cases wherein there is no reliable
documentary proof of age. Body and genital evidence for both clinical and forensic purposes
should be collected simultaneously after explaining the purpose and process to the
survivor/victim. Maintaining the chain of custody of evidence collected is the responsibility of
the doctor/ hospital. All collected evidence should be packed, labelled and sealed properly
ensuring that there is prevention of loss, decay or deterioration of evidence by taking
precautions such as adding suitable preservatives or air drying in shade, where ever
appropriate. Every hospital should identify and designate key persons who will maintain the
chain of custody till it is handed over to the police, hospital laboratory or the forensic laboratory.

All treating doctors should provide medical care and psychological first aid to survivors /
victims of sexual violence. Medical care would include treating injuries, STI prophylaxis,
provision of emergency contraception to prevent pregnancy, prevention of tetanus and Hepatitis
B, provision of PEP in high risk cases and advice on follow up.

Emotional trauma from sexual violence can be tremendous. Doctors should deal with
survivor’s feelings of self blame and anger and provide requisite emotional and psychological
support. Survivors should be referred to professional counselors for this purpose.

All health concerns and other needs of survivor/ victim of sexual violence should be
addressed at one place. Referral for any service outside the hospital should be only for those
services or situations in the best interest of the survivor / victim, which are not available in that
hospital, for example, rehabilitative needs, legal help, financial aid, compensation, etc. Efforts
could be made to bring the redressal of these concerns also under one roof (to qualify a hospital as
anideal one stop crisis center). A copy of the complete documentation is a right of every survivor/
victim and should be provided by all doctors/ hospitals free of cost and in all situations.

The Government of Maharashtra in collaboration with UNFPA has undertaken the capacity
building of Medical Officers at District and Sub-district hospitals to equip them with skills and
perspectives to address the health concerns of survivors / victims of sexual violence by
addressing them sensitively, scientifically, ethically and within a legal framework. This
handbook is an outcome of the recommendations of the training programs conducted. It is to be
used together with the MOHFW Guidelines and Protocols for medico-legal care for
survivors/victims of sexual violence, 2014.



Violence, especially sexual violence results in several physical and psychological consequences
that warrant immediate medical examination and treatment. The Criminal Law Amendment
Act, 2013, lays emphasis on examination, treatment both physical and psychological in addition
to mere evidence collection that was the case earlier. These changes warrant a change in
procedures for medical examination of survivors/victims. Given below are a few guiding points
with relation to medical examination.

There is noneed to have a police requisition or a Court order to do the medical examination.

All hospitals whether they are public or private are mandated to carry out medical
examination of survivors/victims of sexual violence.

As per MOHFW guidelines, efforts should be made to find a lady medical officer to conduct
examination of a women survivor. However, if a lady medical officer is not available,
examination can be conducted by a male doctor in presence of a female attendant.

As per POCSO Act, a child is one who is aged below 18 years. As per section 27 of POCSO
Act, alady medical officer should examine a girl child (one who is below 18 years of age).

As per section 27 of POCSO Act, whenever examination of a child is done, a parent or any
person whom the child trusts should be present throughout the examination. If such
persons are not available, then it is the duty of the hospital to provide a person who is
trustworthy.

As per section 357 C of CrPC and Rule 5 of POCSO, it is compulsory for doctor / hospital to
provide treatment to all survivors/victims of sexual violence.

As per the Supreme Court judgment in Ashwani Kumar Saxena v.s. State of M.P, it is not
necessary to do medical age estimation of the survivor in all cases. Age estimate should be
done when in doubt and when reliable documentary proof of age is not available.

Whenever a sexually assaulted child requires immediate care and protection, the doctor
should inform the local police station to seek assistance of the Child welfare committee
(CWO).

Anesthesia can be administered only in those cases to enable medical examination which
are done in the best interest of the survivor and are not possible otherwise.



It is not necessary to document past sexual practices/history during medico legal
examination of survivors/ victims of sexual violence.

Itis mandatory for a doctor to inform jurisdictional police (local police station) regarding the
case of sexual violence. If however the survivor does not wish to participate in a police
investigation, it should not result in denial of treatment.

As per Rule 5 of POCSO Act and Section 357 C of CrPC, first aid and treatment should be
provided to survivors/victims of sexual violence without any delay. Treatment should be
provided for injuries, STIs including HIV, pregnancy, emergency contraception and
psychological counseling.

HIV prophylaxis should be administered only if survivor/victim reports within 72 hours of
assault and after assessing for HIV risk.

For treatment guidelines please refer to MOHFW Guidelines and Protocols for Medico-legal
care for survivors/victims of sexual violence, 2014. (Page 33)



Every woman has a right to bodily integrity hence a medical examination of a survivor/ victim of
sexual violence cannot be conducted against their consent. Neither the police nor the Court can
force such examination. Section 164 A sub clause (7) of CrPC clearly points out that it would be
illegal for anything done during medical examination which is outside the scope of consent of the
survivor/ victim. Consent can either be sought from the survivor/victim herself or from legally
established agencies/persons acting in the best interest of the survivor/ victim where the
survivor/ victim is unable to give consent either due to age , trauma , mental condition or
disabilities. The following pointers highlight key issues to be kept in mind while seeking
consent.

No Court or person can force a medical examination on a survivor, when the survivor does
not consent for the same.

Minimum age of survivor for giving valid consent for medical examination is 12 years as per
provisions of sections 89 and 90 of TPC.

In case of a child below 12 years of age, whenever parents and/or guardians are not available
for giving consent for examination, then informed consent can be obtained from a panel of
senior doctors in administrative positions in the hospital who will act in the best interest of
the child.

Whenever parents and guardians are acting against the best interest of the child, (especially
in cases of incest) then the Child Welfare Committee should be informed, who have the legal
responsibility of providing care and protection to children as per the Juvenile Justice Act,
2015.

As per provisions of section 92 of IPC, a doctor can conduct any emergency lifesaving
procedure without any person’s consent. This is also applicable to child survivors/victims of
sexual violence.

For conducting a medical examination of a mentally challenged survivor, informed consent
can be obtained from any of the following persons, who will act in the best interest of the
survivor:

o parentsorlocal guardian
o panel of doctors from the hospital
o Child Welfare Committee in cases of a child

o Jurisdictional Court



For conducting a medical examination of a hearing and/or speech impaired survivor, the
informed consent should be obtained using an interpreter. Consent in cases of hearing
and/or speech impaired children can be obtained from any of the following persons who will
actin the best interest of the survivor:

o parentsorlocal guardian

o panel ofdoctors from the hospital
o Child Welfare Committee

o Jurisdictional Court

For conducting a Medical examination of an intoxicated or drugged survivor, informed
consent can be obtained from any of the following persons who will act in the best interest of
the survivor:

o parentsorlocal guardian
o panel of doctors from the hospital
o Child Welfare Committee in cases of a child

The survivor or guardian may refuse to give consent for all or any part of the examination or
evidence collection. In such a case, the importance of examination and evidence collection
should be explained to the survivor by the doctor. If survivor or guardian still refuses,
informed refusal should be documented.

The consent form should be signed by the survivor, a witness and examining doctor.
(Witnessis any disinterested person)

In case a survivor has to undergo a medical termination of pregnancy, the minimum age of a
survivor for giving valid consent for such a procedure is 18 years as per section 87 of IPC.



Until recently, there has been an overemphasis/insistence on presence and collection of medical
evidence in all cases of sexual violence. With better understanding of the limitations of several
scientific tests and events post sexual violence and also because of the changed definition of rape
and sexual assault following the amendment to the Criminal Law in 2013 and POCSO 2012,
there can be several situations wherein there is no demonstrable medical evidence but they still
could be cases of rape / sexual assault. Hence, absence of medical evidence does not rule out the
possibility of rape / sexual assault having occurred. It should further be noted that skin and
mucosal injuries are present only in one-third cases (33%) amongst all the cases of forced sexual
violence (rape/sexual assault) as per medical literature. Further, explanation 2 to section 375 of
IPC states that if someone does not resist sexual violence, that alone cannot be construed as
offering consent to the sexual act. This clearly indicates that presence of resistance injuries is
not required to prove a case of sexual violence. The following points provide simple guidance on
collection of evidence

e Examination should be conducted and medical evidence collected with the prime purpose of
providing treatment.

e Evidence should be collected based on history of assault (penetrative or non penetrative;
penile or non penile; orifice penetrated — vagina, anus, mouth, urethra; ejaculation occurred
or not) and on post assault activities that the survivor/victim may have undertaken
(bathing, douching, washing, urination, defecation).

e The type/s of evidence to be collected will depend on the actual time of medical examination
post sexual violence (keeping in mind that there could be delays in reaching the health care
facility for medical examination due to various social issues/barriers).

e Medical evidence should not be collected if a survivor reports after 96 hours of the assault.

e Itisalways wise to collect whatever evidence is available at the time of medical examination
even if the woman is menstruating. There are always chances of losing trace evidences in
cases of heavy menstrual blood flow occurring at the time of assault, as well as at the time of
medical examination. Hence, the fact that a woman was menstruating at the time of
evidence collection should be documented.

e If a woman is menstruating at the time of collection of medical evidence then a repeat
medical examination is warranted.



Clothes which were worn at the time of assault are to be collected even in delayed medical
examinations.

At the time of medical examination, the following evidences should be collected:

o Swabs/Slides for evidence of motile spermatozoa till 12 to 24 hours post assault;
o Swabs/Slides for evidence of spermatozoa till 24 to 48 hours post assault;

o Swabs for evidence of semen/blood stain /lubricant till 4 to 5 days post assault;

o Loose hair and any other trace evidence (buttons, paint, etc) whenever present along
with nail clippings.

The doctor should always dry the sample, pack, seal and label all the evidentiary materials/
packets and dispatch them along with the report to the police for onward transfer to
laboratories (FSL and /or hospital laboratory) for testing and opinion/s.

DNA is crucial comparable evidence in cases sexual violence if collected and profiled
properly.

As per section 164 A of CrPC it is necessary to collect DNA evidence in all cases of sexual
violence.

Products of conception are collected for doing the DNA profiling and to ascertain whether
they match with that of the accused. These have to be sent to the DNA laboratory
immediately. If this is not possible, then the products of conception should be stored in a
container maintaining the cold chain/ cold storage (at 4°C) and should be sent to the DNA
laboratory as early as possible.

Refer to the MOHFW Guidelines for medico legal care of survivors/victims of sexual
violence, 2014 (Page 59) to better understand what swabs should be collected and for what
purpose.



All the stakeholders dealing with a case of sexual violence expect a doctor to positively conclude
the medical opinion immediately after a medical examination, forgetting that medical evidence
and findings observed during a medical examination varies depending on the delay in medical
examination, post assault activities, type of assault, etc. Doctors should base their opinions with
proper scientific reasoning explaining both positive and negative findings during medical
examination. Even as per Indian law, doctors should always provide reasoned opinion in every
case.

Rape and Sexual assault are legal terms and because doctors only do medical examination
they cannot provide opinion on whether rape or sexual assault occurred or not.

Section 164 A CrPC states that doctors should provide a reasoned opinion.

There could be several situations where no medical evidence was detected during medical
examination of survivor/victim. In such cases, it is the responsibility of the doctor to co-
relate the history of assault with non availability of medical evidence and provide reasoned
opinion.

The doctors could refer to the templates given in the MOHFW guidelines and Protocols for
medico-legal care for survivors / victims of sexual violence, 2014, before issuing reasoned
medical opinion/s. (Pages 32, 35 and 36).

As per section 146 TEA, it is illegal to ask questions related to past sexual history / acts
(consensual) to the survivor / victim. The section however does not bar doctors in
questioning the survivor / victim about history of past sexual abuse (forced or Non-
consensual acts). Past consensual sexual acts are immaterial when the current act of sexual
violence is being adjudicated.

The doctor is not needed to opine to questions in the police requisition on whether the
survivor/victim is ‘habituated to sex’.

The doctor should give provisional opinion immediately after the medical examination-
whenever doctor has got positive examination findings (presence of injuries and/or STIs)
and also when wet smear examination is positive for spermatozoa.



Medical opinion consists of the following —

(o]

Any evidence of sexual violence (penetrative by penis and/or body part and/or object or
non-penetrative acts);

Any evidence to ascertain mental incapacity to give consent due to the effect of disease /
ethyl alcohol /narcotic drug/ psychotropic substance;

Any evidence for medical age determination which would be crucial in deciding
incapacity to give consent and /or increase in the punishment;

Any evidence to identify assailants through medical examination in the form of
collection of DNA material through collection of hair, semen, blood, nail clippings etc.

Limitations of medical evidence to be noted in medical opinion under the following
circumstances:

[0)

(o]

If evidence is lost due to post assault activities like bathing, douching, washing,
urination, defecation;

If evidence is lost due to delay in reporting for medical examination and healing of
injuries and STIs;

Use of condom which was not recovered.

Final opinion should be given by the doctor on receipt of FSL reports or reports from hospital
investigations.



During adjudication of sexual violence cases, equal emphasis needs to be laid for collection of
evidence both from accused as well as victim / survivor. Following the amendments to the
Criminal Law in 2013, which changed the definition of rape and with a better and scientific
understanding of medical tests involved in the examination of accused, several changes have
been suggested for medical examination of an accused of sexual violence. It is however
unfortunate that such changes are not practiced uniformly across all hospitals. This also
contributes to the poor conviction rate of sexual offence cases in the country. The pointers given
below provide a ready guide for medical examination of accused.

As per section 53A of CrPC, reasonable force can be used by doctors during medical
examination of accused. (IPC or any other law in force in India does not define reasonable
force).

It is possible for treatment purposes (either injuries sustained during sexual violence, STI
treatment or psychological counseling) that an accused might report to a doctor voluntarily.
In such situations, the doctor should provide treatment and also compulsorily inform police.

Seeking informed consent is a must for any medical examination including that of the
accused.

Before seeking informed consent, the doctor should explain to the accused that as per section
53, 53A and 54 of CrPC, medical examination would include collection of blood, semen,
saliva, hair, body fluids, etc.

If any accused refuses for medical examination, then the doctor should document informed
refusal after explaining all the pros and cons of such an act, including the possibility of
inference of adverse opinion by the Courts against the accused.

Doctor cannot positively opine about the potency of the accused individual as during medical
examination of an accused, the doctor only does physical examination of the accused and not
psychological examination to rule out psychological impotency, which is the most common
cause for male impotency.

Moreover, Section 375 IPC describes penetration of penis to any extent into woman’s
genitals as constituting rape and does not insist on erected penis nor complete penetration
or ejaculation. Thus, mere touching of the penis to the female genitals is enough to
constitute the offence of rape.

Itisnot necessary to document the size of the penis of the accused during examination.



Use of Colour Doppler examination of the penis / papaverine injection to certify potency for
therapeutic purposes in erectile dysfunction cases is done for the benefit of that person. In a
medico-legal case, performing such examinations without the consent of the accused would
beillegal.

There is no scientific basis for a doctor to mandatorily collect semen sample (by getting the
accused to masturbate) during accused examination.

Even if the Investigating Officer (Police) requests for semen sample as part of police
requisition, for comparing the semen samples at the scene of crime , the answer of the doctor
should be that for DNA profiling any material from the body including blood can be used,
which would be easier to obtain.

According to Section 19 of the Juvenile Justice Act, 2015, there is increased punishment for
accused between ages 16 to 18 years who have been involved in heinous crimes. They need to
be tried as adults.

Age verification tests are tests to determine medical age by calculating the mean of physical
age, dental age and radiological age. These may need to be conducted to verify the age of the
accused.

There may be requests from the investigating officers for verifying the sex of the accused if
they are intersex/transgender persons. But a single medical examination is not sufficient to
accurately verify the sex of an individual. Tests to verify the biological sex of a person are
known as sex verification tests, these include tests like nuclear sexing or microscopic tests or
sex chromatin tests. In addition, detection of ‘Y-linked SRY gene’; chromosomal studies and
hormonal assays also constitute sex verification tests.



According to section 45 of the IEA, a doctor is an expert witness whenever s/he is giving an
opinion on matters of science (Medical Science). Doctor is an ordinary witness in all other
matters. Medical evidence deposed by the doctor in the Courts of law finds an important place in
the final adjudication of cases of sexual violence. Doctor should hence be well prepared and
equipped with medical evidence to depose in cases of sexual violence. This will help in positive
adjudication of all such cases. A doctor can uphold science through their depositions in Court by
scientific reasoning and scientific practices. They should not be scared to speak out if there are
any limitations to medical science as on date. The following points will equip doctors to depose in
Courts.

Be well versed with case details.

Make short notes with regard to case history, medical examination, evidence collection and
opinion drawn.

Keep medical records of survivor/victim and accused handy. This includes case files, FSL
report, related correspondence, etc.

Before deposition in the Court, it is advisable for the doctor to meet the APP/PP and discuss
the case.

The doctor can have access to Court files and if recalled for the same case, they can have
access to their previous depositions in relation to the same case through the APP/PP.

After deposition the doctor should ask for the copy of their statement for signature.

If it is a case of child sexual abuse, the doctor should not reveal the identity of the child,
unlessitisin the best interest of the child to do so.

Usual practice of Courts is that they summon the witnesses first (including doctor) and if
they fail to appear for summon/s, they then compel the witnesses’ attendance to the Court by
issuing warrants. In rare instances when the depositions of all other witnesses’ are over and
only one witness remains, the Courts may directly warrant the witness (including doctor)
without summoning them earlier. This could be justified in the interest of delivering speedy
justice.



Usual practice is that the summons copy contains all details of the Court room, date and
time of hearing, case details for which the witness (doctor) is summoned and also what all
documents are required by the Court from the doctor / hospital. In rare instances, when any
of this information is missing in the summons notice, then the doctor should insist on such
details to be furnished before actual hearing.

Role of a doctor is very important to assess the extent of trauma faced by a survivor/victim to
ensure s’he gets adequate compensation to meet treatment and rehabilitation needs.

Some points to note for child sex abuse:

e Special Courts are those Courts which are established to try POCSO cases
separately under POCSO Act, 2012. In some places Children Courts have been
designated as Special Courts to try POCSO cases and in some places Session Courts are
assigned to handle POCSO cases.

e For trying POCSO cases, child friendly Courts have been set up. They provide
facilities of having an interpreter or translator; special educator and presence of parent
or guardian or any support person in whom the child reposes trust.

e As per POCSO Act, at any stage of investigation and trial the child will not be
confronted with the accused.

e Asper POCSO Act, evidence has to be completed within 30 days and trial within one
year.

e Cases which are tried in Courts, wherein only the Judge /| Magistrate, Prosecutor
and Defense counsel along with victim and accused are present are known as in-camera
trial. Such trials could be held in open Court or even in the chamber of the Judge /
Magistrate.
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This compilation is an outcome of a series of capacity building programs
on Health sector response to violence against women and medico-legal
care of survivors of sexual violence, organized for Civil Surgeons, Medical
Superintendents and Gynecologists from District and Sub District
hospitals of Maharashtra conducted by UNFPA in collaboration with
Public Health Department and National Health Mission, Government of
Maharashtra. In this document, questions raised during the training
programs have been compiled. The compilation will be useful to medical
professionals for examining survivors and accused of sexual violence. It
will also prove useful for hospital administrators. It is to be used
together with the MOHFW Guidelines and Protocols for medico- legal
care for survivors/victims of sexual violence, 2014.
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Every woman has the right to dignity, optimal growth and a violence fres life,
These are basic human rights guaranteed by our Constitution. The increasing
incidents of violence against women, make it necessary to develop Institutional and
cammunity mechanisms to address this Issue. Viclence manifests itself in different
forms, all of which greatly impacts the health status of women. It affects womer's
physical, mental, sexual and reproductive health. It also impacts thelr self esteem
and ability to work and make decisions about their life. Hence it is important that
medical professionals are treined to identify and care for women survivors of
vinlence and also equipped with perspectives and skills for providing survivor centric
care,

In Maharashtra, we have trained our Civil Surgeons, Medical Superintendents,
Gyaenecologists and Casualty Medical Officers on their role in dealing with wormen
survivors of violence espedially sexual violence. T would like to congratulate United
Nations Population Fund for providing not only the necessary financial support but
alse technical support to conduct these trainings and for bringing out
reading/leaming materials on the issue.

This booklet compiles a set of frequently asked guestions by medical
professionals. I hope it would be a useful reference document for doctors while
providing care to survivors of sexual violence.
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MESSAGE

Discrimination against wamen and gids confinues to be rampant evon aitar evar
zix and a half decades of the formation of our constitution thet conferred eqgual rights
and apportunities an women and denounced practices derogatory to the dignity of
wWomen.

Dizcrimination is visible in vafpus forms ranging from gender bfasod sex
selection, infanticide, neglect, lack of access to health, education and nuirition, early
marrages, repeatad and frequent pregnancies and violence. Vielenoe dedles womén
the right to survival, well being and development, yet the fact is that most viclence
coours within the hame and in the most intimate and trusted relationships, because of
which women offen hide it and continue to suffer in silence,

In ecliaberation with United Maticns Population Fungd (UMFPAY we have tralnad
our doctors to identily and provide reatment, peycho-zocial suppart and medico-legal
aare lo survivars of violenoe who approach health facilities.

WWith change in the laws on rape and sexual assault in 2013, the procaduna for
medical cxamination of survivors has alzo changed. Doctors doing such examination
and oroviding care to women survivars of violence face several gueries. This booklet
makes an attempt to answer their gquestions,

1 hope it proves to be an mportart reference document for doctors handling
cases o sexual violenoe,
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FOREWORD

Violence against women is a major public health issue and a major cause of disability amongst
waomet, Health institutions are an important and often the first entry point for women facing
violence, because of this, health Care providers are strategically placed to identify and help
women survivors of violence. They can offer support, counseling, information and services to
wamen who have suffered violence.

We have pronaded skill based raming o por Medical Officers in Thstricl and Sub Thsinet
hospitals for Medico-legal examination, documentation, preservation of evidenee and  for
provision of quality physieal and psyeholopical care to g survivor.

I would like o thank UNFPA especially BMs.Anuja Gulati. State Program Coordinator, for
priwiding (he necessary leehmical und Gnancia] soppott for condueting the rainings and bringing
oul this booklel, which is an oulcome of the series of raimings, | would also like o thank Dr,
Jagadeesh Naravona Reddy, Professor of Dorepsic Medicine, Wydehi Institute of Medical
Science and Research Centra, for compiling this document. [ am sure it would prove te be usetul
in traiming of Medical Oleers nol just in Maharashira bul also in other states.
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Following the brutal rape of a college girl in Delhi in December 2012, there is an increased
awareness about sexual violence and an increase in the number of reported cases of sexual
violence in the Country.

Violence against women leads to a number of fatal and non fatal health consequences, which
require intervention from hospitals and health care providers. With the passing of the
Protection of Children from Sexual Offences (POCSO) Act, 2012 and the Criminal Law
(Amendment) Act, 2013, which brought changes in some of the sections of Indian Penal Code,
Criminal Procedure Code, Indian Evidence Act, several procedural changes have been
mandated in the role of health care providers. These have become pivotal in the care and
rehabilitation of survivors of sexual violence.

Further, with the changes in definitions of rape and sexual assault to include both penetrative
and non-penetrative assaults and penetrative assaults to include oral, urethral, anal and
vaginal penetration in addition to use of objects or any other body parts such as fingering, also
being classified as rape, the nature of medical examination and evidence collection would also
mandate a change. The Law further shifted the focus from evidence to treatment and psycho-
social support of the survivor/victim.

In order to equip medical professionals and health care providers to deal with women and
children survivors of sexual violence, the Ministry of Health and Family Welfare, Government of
India in 2014, brought out a set of Guidelines and Protocols for medico legal care of
survivors/victims of sexual violence. These protocols detail the process required for provision of
comprehensive care including consent, history taking and documentation, medical examination
and treatment, evidence collection, psycho-social support, rehabilitation and mandatory police
reporting.

Government of Maharashtra decided to adopt the MOHFW guidelines through a Government
resolution dated 7th August 2015. In view of this, the Public Health Department in collaboration
with UNFPA organized a series of capacity building programs for all doctors from District and
Sub District hospitals for conducting examination, providing treatment, evidence collection,
mandatory police reporting and deposition in the Court to present this medical evidence
properly and timely to the Court for judicial interpretation. These trainings raised many
concerns, dilemmas and practical difficulties that medical professionals face while dealing with
survivors/victims of sexual violence.

This booklet attempts to list out all such frequently encountered questions with solutions, which
are ethically, legally, scientifically correct and gender nuanced. The booklet would definitely



equip health care providers who are handling cases of sexual violence and enable them to
provide care and rehabilitative services more confidently and correctly and would also serve
towards providing justice to the survivors/victims of sexual violence.

The issues which are discussed in the booklet include:

o Operational issues in Medical examination of survivor/victim of sexual violence;
o Seeking of informed consent from survivor/victim;

o Collection of Medical evidence during examination of survivor/victim,;

o Framing medical opinion following examination of survivor/victim;

o Medical examination of accused of sexual violence;

The frequently encountered questions in the Court room with relation to sexual violence cases
with appropriate answers are listed in a separate chapter at the end.

The references list at the end would be useful for readers who wish to have additional
information on the above issues.

This booklet should be read along with the MOHFW Guidelines and Protocols for medico- legal
care for survivors/victims of sexual violence, 2014 and not as an independent document. It is
hoped that the booklet would equip health care providers to confidently deal with women and
child survivors/victims of sexual violence.



Can doctors medically examine a survivor / victim of sexual violence without a
police requisition?

The medical examination of a survivor / victim of sexual violence is a medico-legal
emergency and needs to be conducted immediately to provide therapeutic care as well as
evidence collection.

In State of Karnataka v.s. Manjanna,' the Supreme Court directed that the medical
examination of a survivor / victim of sexual violence should be done immediately and no
hospital/doctor should delay examination for want of police requisition.

Section 27 and Rule 5 of POCSO Act (Protection of Children from Sexual offences Act”)
clearly state that doctors should not insist for police requisition or Magistrate order
before conducting medical examination.

Section 357 C of CrPC (Criminal Procedure Code’) states that hospital shall conduct
medical examination immediately without any delay.

Isit mandatory to inform police when a survivor/victim of sexual violence reports
to ahospital?

Section 19 of POCSO Act and Section 357 C of CrPC, direct the doctor/ hospital to
mandatorily inform the police, if a survivor/victim of sexual violence reports directly to
the hospital.

Section 21 of POCSO Act and Section 166 B of IPC (Indian Penal Code®) prescribe
punishment for not following the directions of mandatory reporting to police.

Is it mandatory for a survivor/victim of sexual violence to go to a Government
hospital for medical examination?

It is not mandatory for a survivor/victim of sexual violence to go to a government
hospital for medical examination. Section 357C of CrPC mandates all hospitals,
irrespective of whether they are Government, public sector or private sector, to
immediately provide first aid and medical treatment free of cost.



Is it necessary that only a female doctor examines a survivor/victim of sexual
violence?

e In 2005, Section 164 A was inserted in CrPC which stated that when an offence of rape or
attempt to commit rape is reported to the hospital then the victim shall be examined by a
Registered Medical Practitioner (RMP) employed in a Government hospital or a local
authority or any other RMP, with the consent of such women or of a person competent to
give such consent on her behalf.

e Section 27 POCSO Act states that a female doctor should examine a girl child (less than
18 years).

e The Ministry of Health and family Welfare (MOHFW) issued Guidelines and Protocols
for medico-legal care for survivor/victim of sexual violence 2014, state that in the
absence of a female doctor, a male doctor can conduct examination with the consent of
the survivor/victim in the presence of female attendant.

Is treatment to the survivor/victim of sexual violence a must as part of the doctor’s
role?

In Sexual Violence cases there is a major shift from the model of mere evidence collection to
the present model of giving treatment by doctors. Every doctor / hospital should provide
comprehensive care including psycho-social support and follow up care.

e Rule 5 of POCSO specify that treatment should include care for Injuries, STIs, HIV,
Pregnancy testing, Emergency contraception, psychological counselling.

e Section 357 C CrPC insists that such treatment should be free of cost; and
noncompliance of such treatment enables penalty to the doctor with one year
imprisonment and/or fine under Section 166 B of IPC.

Are past sexual practices still documented in examination of survivor/victim of
sexual violence?

Despite the law prohibiting questioning a woman of her past sexual history, doctors
continue to conduct insensitive practices like the two finger test, documentation of old
hymenal injuries, past abortions, past contraceptive use, etc. which have no relevance to
current episode of sexual violence. These old injuries need to be documented only in cases of
chronic sexual abuse and if consensual sexual intercourse is within one week of the medical
examination.



Section 146 of IEA (Indian Evidence Act’) does not permit to adduce evidence or to put
questions in the cross examination of the victim as to her general moral character, or
previous sexual experience for proving consent.

Is it necessary to do age estimation of the survivor/victim of sexual violence in
every case?

In the case of Ashwani Kumar Saxena v.s. State of M.P’., the Supreme Court ruled that
“only in cases where those documents or certificates are found to be fabricated or
manipulated, the Court, the Juvenile Justice Board or the Committee need to go for medical
report for age determination”.

Medically, doctors cannot accurately give opinion on the real age and can only give an age
range. Unfortunately, the investigating authorities insist on medical age estimation from
doctors, even when they have clear documentary proof of age. Section 164 A CrPC and
section 15 (5A) of ITPA (Immoral Traffic Prevention Act 1956) insist on medical age
estimation from doctors. When authentic documentary proof of age exists, doctors need not
conduct this age estimation.

Is it relevant to document when the medical examination of a survivor/victim of
sexual violence was done?

Yes, it is very important, because delay in examination and post assault activities affect the
outcome of medical examination. For e.g. post assault activities in the form of urination,
defecation, washing, bathing, douching, etc. affect the medical evidence. Further many
mucosal injuries heal within hours’. Hence, medical examination should be treated as a
medico-legal emergency and priority be given by doctors / hospitals to this. Hence it is
important to document the time lapse between incident of sexual violence and medical
examination. Documentation of when the medical examination was conducted helps
doctors in framing better medical opinion.

Who can be present while the doctor conducts medical examination of a
survivor/victim of sexual violence?

Section 27 of POCSO Act states that whenever a doctor examines a child there should be a
parent or any person whom she/he trusts to be present. If such persons are not available
then it is the duty of the hospital to provide such a person. Also, if a male doctor is
conducting examination of a female survivor, then a female attendant should be present.



10. Are there any uniform Guidelines and Protocols for dealing with cases of sexual

11.

12.

13.

violence?

MOHFW, Government of India issued Guidelines and Protocols for medico-legal care for
survivors/victims of sexual violence’ which addresses issues including medical
examination, evidence collection, psycho-social care, treatment, while dealing with
children, disabled, transgender and intersex persons, persons with alternate sexual
orientation, sex workers and people facing caste, class or religion based discrimination. The
MOHFW protocols have removed the conduct and documentation of insensitive practices in
medical examination like two finger tests, over emphasis on hymen, built of the woman, past
contraceptive practices, past consensual sexual acts, past abortions, etc.

Is it necessary for the doctor to inform/report to the CWC while dealing with a
child survivor/victim of sexual violence?

Whenever a sexually assaulted child requires immediate care and protection, the doctor
through police has to inform /report to the CWC, and act in the best interest of the child. This
should be done especially in cases when there is no safe place for the child to stay; the
perpetrator is in the same household; there is nobody available to consent for seeking health
care for the child.

Can a doctor administer anesthesia to every survivor/victim of sexual violence so
as to enable medical examination?

The doctor cannot administer anesthesia to every survivor/victim of sexual violence
(Rape/Sexual assault). Anesthesia can be administered only in those cases to enable medical
examination which are done in the best interest of the survivor (like in cases where there are
bleeding injuries or when the survivor is a child, who is uncooperative).

Can a doctor administer HIV prophylaxis to every survivor/victim of sexual
violence (Rape/ Sexual assault)?

The doctor has to assess whether there is high risk of possible HIV transmission as a result
of sexual violence, before deciding whether to administer HIV prophylaxis and only when a
survivor reports within 72 hours of the assault.



14. Should a doctor conduct a urine pregnancy test on every child survivor/victim of
sexual violence (Rape/Sexual assault)?

Based on the age of the child, if she has already attained menarche then decision to do urine
pregnancy test has to be taken depending on the phase of menstrual cycle she is in (like
whether in menstrual bleeding or proliferative phase or secretory phase). If it is a case of a
pre-pubertal girl around the age of menarche, it is better to do urine pregnancy test so as to
not miss any possible pregnancy in her first menstrual cycle itself.



What is the minimum age of a person for giving valid consent for sexual
intercourse?

The minimum age of a person for giving valid consent for sexual intercourse is 18 years as
per section 375 of TPC.

What is the minimum age of survivor/victim of sexual violence for giving valid
consent for medical examination?

The minimum age of survivor/victim of sexual violence for giving valid consent for medical
examination is 12 years, as per sections 89 and 90 of IPC. In case the child is under 12 years
of age, consent should be sought from the parent or guardian.

Isit mandatory to seek informed consent and for what purpose?
Yes, it is important to seek informed consent for the following purposes:
e Medical examination for treatment

e Medico-legal examination

e Sample collection for clinical and forensic examination

¢ Information to be reported to the police.

It is also essential that the doctor makes the survivor understand the purpose and the
procedure of examination including the risk and benefit and that there is no precondition
for treatment. The examining doctor should know that the survivor has the right to refuse
examination at any stage and informed refusal also needs to be documented.

What is the minimum age of survivor/victim of sexual violence for giving valid
consent for Medical Termination of Pregnancy (MTP)?

The minimum age of survivor/victim of sexual violence for giving valid consent for MTP is 18
years as per section 87 of IPC.



From whom can informed consent for medical examination of a child be obtained
when there are no natural guardians (parents) or local guardian in following
circumstances:

a) Adestitute child whois 10 years of age is and brought by police?

Informed consent can be obtained from a panel of senior doctors in administrative
positions in the hospital who will act in the best interest of the child. For this reason a
hospital policy has to be in place.

b) A pregnant girl who is 14 years of age who has come for MTP with gestational
age of 18 weeks?

Informed consent can be obtained from a panel of senior doctors in administrative
positions in the hospital who will act in the best interest of the child. For this reason a
hospital policy has to be in place. Alternatively consent can also be sought from the
Child Welfare Committee. (As per section 5 of the MTP Act 0of 1971, if the continuation of
the pregnancy is a threat to the life of the mother then it can be terminated by any
doctor, in any hospital, at any duration of gestational age.)

c) A pregnant girl who is 14 years of age who has come for MTP and the
gestational age is 21 weeks?

Informed consent has to be obtained from the jurisdictional Court for MTP as the
gestational age is beyond 20 weeks (Beyond the provisions of permissible limit [20
weeks of gestational age] of MTP Act of 1971).

In case of an emergency lifesaving procedure which has to be performed by a
doctor on a survivor/victim of sexual violence, who will consent and how can
consent be obtained?

As per section 92 of IPC, any act done in good faith for the benefit of the person even without
consent is not an offence. The doctor can directly conduct the emergency lifesaving
procedure.

In case of a mentally challenged, hearing and / or speech impaired or drugged
survivor/victim of sexual violence who would consent for medical examination?

In the above situations, consent for medical examination can be obtained from:

¢ Theparentsorlocal guardian acting in the best interest of the survivor/victim.



e In absence of parents or guardians, informed consent can be obtained from a panel of
senior doctors in administrative positions in the hospital.

e In case of a child, informed consent can also be obtained from CWC or from
Jurisdictional Courts ifit is not an emergency.

8. Is it necessary to obtain a Court order or can police give consent for medical
examination of a survivor/victim of sexual violence who does not consent?

No Court or person can force a medical examination on a survivor/victim, when the
survivor/victim of sexual violence does not consent for the same. Police consent should never
be taken for medical examination as he/she appears for the prosecutrix.



Areinjuries present in all cases of sexual violence?

The WHO evidence’ states that injuries are present only in 33% cases of sexual violence. The
absence of injuries could either be due to the victim being unconscious because of having
been drugged or intoxicated. The absence of injuries could also be because the
survivor/victim was overpowered or silenced with threat or harm to her or her family.
Injuries may also not be present because the accused used a lubricant.

Point to remember: Explanation 2 to Section 375 of IPC states that if someone does not resist
sexual violence, it cannot be construed as offering consent to the act.

What is the relevance of special tests and investigations during medical
examination of survivor/victim of sexual violence?

With research evidence divided on the use of colposcopy to detect microinjuries' with
toluidine dye test having its own limitations in detecting micro injuries related to sexual
violence and with false positive results appearing with the use of Wood’s lamp
examination™"*" for detecting semen, these special tests and investigations should be done
with caution in cases of sexual violence.

What is the relevance of DNA examination in cases of sexual violence?

DNA profiling” is crucial comparable evidence in sexual violence cases if collected and
profiled properly. But unfortunately in several sexual violence cases, the accused is either
not caught or not arrested or not arrested immediately, thus the comparable sample from
accused for DNA examination cannot be put to use.

Point to remember: Section 164A of CrPC and section 53A of CrPC insist on collection of DNA
evidence in all cases of sexual violence.

DNA could be extracted from products of conception or from foetus in sexual violence cases.
DNA can also be extracted from seminal stains, swabs and /or vaginal smears through the
nucleated cells of semen, that is spermatozoa. But in all those cases of vasectomy,
azoospermia, necrospermia and in cases of disease of vas deferens there may not be DNA to
compare. Same may be true in old stains or denatured stains as DNA may get destroyed. So
DNA profiling in sexual violence cases have to be understood with these limitations in mind.



Should a doctor do a medical examination and collect evidence if woman is
menstruating?

There are always chances of losing trace evidence in cases of menstrual blood flow occurring
at the time of assault, as well as at the time of medical examination. But it is wise to collect
whatever evidence is available at the time of medical examination even if the woman is
menstruating. It would be wrong to delay the medical examination because the
survivor/victim is menstruating as this would affect not only evidence collection, but would
also delay the commencement of treatment of STIs, injuries, psychological counseling, etc.

Is it necessary to collect all medical evidence in all cases of sexual violence even
when there is delayed reporting after the alleged sexual violence?

The type/s of evidence to be collected in each case depends on the following:

o The nature of sexual violence (penetrative or non penetrative; penile or non penile;
orifice penetrated —vagina, anus, mouth, urethra; ejaculation occurred or not)

o Post sexual assault activities undertaken by the survivor/victim (bathing, douching,
washing, urination, defecation, etc ) and

0 The actual time of medical examination post sexual violence (keeping in mind the fact
that there could be several delays in reaching a medical facility for medical examination
due to various social issues and barriers).

Points to remember:

o Clothes which were worn at the time of assault are to be collected even in delayed
medical examination.

o Swabs / Slides for evidence of motile spermatozoa should be collected if the
survivor/victim reports within 12 to 24 hours post assault;

o Swabs / Slides for evidence of spermatozoa should be collected if the survivor/victim
reports up to 24 to 48 hours post assault;

o Swabs for evidence of semen, blood stain, lubricant should be collected if the
survivor/victim reports even up to four to five days post assault;

o Loose hair and any other trace evidence (buttons, paint, etc) should be collected
whenever present along with nail clippings during the time of medical examination®.
(Please refer to MOHFW Guidelines and Protocols for medico legal care for
survivors/victims of sexual violence, 2014, Page 59 — Annexure 4)



6. What should the doctor or a hospital do in case there is a delay on the part of police
in collecting the sealed evidentiary materials or packets?

The doctor should always pack, seal and label all the evidentiary materials, packets and
hand them over to the police along with the report for onward transfer to FSL and/or hospital
laboratory for testing and opinion/s. In case of delay, a reminder letter can be sent to the
police, to speed up the process. If they still fail to collect the evidentiary material, then a
letter can be sent to the superior police officers, explaining about the urgent need of
collection of evidentiary materials/packets from the doctor or hospital for onward transfer to
laboratories.

7. Forhow long should the products of conception be kept in the hospital?

Products of conception are collected for doing the DNA profiling and to ascertain whether
they match with that of the accused. Ideally speaking it has to be sent to the DNA laboratory
immediately. If this is not possible, then the products of conception should be stored in a
container and maintaining the cold chain/ cold storage (at 4°C) and should be sent to the
DNA laboratory as early as possible.

8. In case of a full term delivery, what samples of the foetus should be collected to be
sent for DNA analysis?

Some of the DNA laboratories prefer the whole foetus to be sent to them if it can be sent
immediately. If there is a delay, laboratories prefer femur bone sample/blood sample. It is
better to refer to the standard operating procedures (SOPs) of each of the FSL doing the DNA
profiling so as to decide what sample / how much sample / transit or transportation time /
preservative to be used, etc. for DNA analysis.



What all constitutes medical opinion?

Medical opinion consists of any of the following evidence:

[0)

(o]

Sexual violence (penetration by penis, body part, object or non penetrative);

Ascertaining mental incapacity of the survivor/victim to give consent due to the effect of
disease, ethyl alcohol, narcotic drugs or psychotropic substances;

Medical age determination which would be crucial in deciding incapacity to give consent
and /or increase in the punishment;

Identification of assailants through medical examination of survivor/victim by
collection of DNA material like hair, semen, blood, nail clippings etc.

Point to remember: Non availability of medical evidence does not mean that sexual violence
has not occurred.

What are the limitations of medical opinion?

Medical opinion cannot be framed in certain circumstances due to limitations such as:

(0]

Post assault activities like bathing, douching, washing, urination, defecation, etc,
undertaken by the survivor/victim

Delay in reporting for medical examination;
Healing of injuries and STIs post assault;
Use of condom and

Non-availability of documents to prove treatment received (case sheet / discharge slip/
prescription copy/hospital and pharmacy bills).



3. Canthedoctor give opinion on whether rape or sexual assault occurred?

Doctors cannot give opinion on whether rape or sexual assault occurred, as these are legal
terms to be decided by the Court.

4. Should adoctor give provisional opinion in every case examined?

Yes, whenever the doctor has got positive examination findings such as presence of injuries,
STIs or when wet smear examination is positive for spermatozoa, the doctor should give
provisional opinion immediately.

Point to remember: In every case of medical examination there may not be an affirmative
provisional opinion for reasons such as delay in reporting for medical examination, post
assault activities, type of sexual violence, facilities available at the time of medical
examination, etc. It is important to furnish provisional opinion otherwise the Investigating
Officer gets stranded being unable to frame charges against the accused and/or to arrest the
accused.

5. Isitdifficult or not possible to issue Provisional Opinion?

It is not difficult for a doctor to provide a provisional opinion. The doctor can always provide
provisional opinion about presence of spermatozoa, injuries, etc. As a defensive practice,
doctors mostly opine in the following manner:

‘opinion reserved / pending for want of FSL/laboratory reports’.

In such cases, the Investigating officers are unable to proceed further and the accused
generally gets the benefit of doubt and may even get bail as an outcome of such practices of
doctors.

Point to remember: Doctors to provide a reasoned opinion in all cases of sexual violence as
they have a legal mandate to do so as per Section 164 A of CrPC.

6. When can adoctorissue final opinion?

A doctor can issue a final opinion immediately after the receipt of the laboratory
investigative reports either from the hospital laboratory and/or FSL or both.



7.

10.

11.

Isit necessary that the final opinion is affirmative in every case?

In every case of medical examination there may not be an affirmative final opinion for
reasons such as delay in reporting for medical examination, post assault activities, type of
sexual violence, facilities available at the time of medical examination, etc.

How should the Final Opinion be furnished?

Section 164 A of CrPC insists that the doctor provides reasoned opinion. Thus negative
evidence due to absence of semen because of use of condom or because the survivor was
menstruating at the time of assault or washing of genitals, bathing by the survivor or delay
in medical examination etc, has to be explained and documented. It is always better if the
doctor finalizes the final opinion well before getting into the witness box.

Whatis the relevance of Medical Opinion vis. a vis. current Law?

As per the amendments to the Criminal Law in 2013, the definition of rape and sexual
assault has expanded to include both penetrative and non penetrative acts like penetration
into orifices such as anus, mouth, urethra, vagina by either penis or objects or body parts
(fingering). In cases of non penetrative sexual violence or Penetration by objects or
bodyparts, there may be no medical evidence at all. This has to be clearly understood by
Doctors, Police, Lawyers, Courts and all other stakeholders in providing justice to
survivors/victims of sexual violence.

Are there any templates for issuing reasoned medical opinion/s?

The MOHFW Guidelines and Protocols for medico-legal care of survivors/victims of sexual
violence, 2014°, provides standardized templates for giving reasoned medical opinion/s after
medical examination. (Pages 32, 35 and 36)

How to opine about sexual violence when both physical and genital injuries are
absent and if FSL reports are negative for presence of semen, alcohol, drugs or
lubricants?

In such cases if history of sexual violence is reported but medical examination does not find
any injuries nor does the FSL report detect any presence of semen, alcohol, drug or lubricant,
then the medical opinion could be as follows:



12.

13.

‘the possibility of sexual violence cannot be ruled out on account of history provided by the
survivor/victim in relation to nature of assault, activities undertaken after the assault and
time lapse between assault and medical examination.’

Hence, in such cases, the investigating officer has to look for other corroborative or
circumstantial evidence/s beyond medical evidence.

How should the doctor respond to the police requisition asking to ‘rule out rape’
after medical examination of the survivor/victim?

As per law, the police are empowered to ask any question to the doctor based on their
investigation in a case of sexual violence, however doctor cannot ‘rule out rape’ by medical
examination as rape is a legal term. But the doctor can draw inferences from medical
examination of the survivor, based on positive or negative findings of the examination.
Thus, Doctors should clarify their inability to ‘rule out rape’ by medical examination of the
survivor/victim.

How should the doctor respond to the police requisition asking to find out
whether the person is ‘habituated to sex’ after medical examination of the person?

As per section 146 of IEA, it is illegal to ask questions related to past sexual acts of the
survivor / victim. That means past consensual sexual acts are immaterial when the current
act of sexual violence is being examined. Hence the doctor need not give an opinion to the
question of the police requisition asking to find out whether the person is ‘habituated to sex’.



Isit ok to use reasonable force during medical examination of accused?

As per section 53A of CrPC, reasonable force can be used during medical examination of
accused. But nowhere in the IPC or any other law has reasonable force been defined.

Can you force amedical examination on a person accused of sexual violence?

o Section 53A of CrPC provides for use of reasonable force for medical examination of
accused of rape. However all doctors have to seek informed consent before doing such
examinations which includes collection of blood, semen, saliva, hair, body fluids, etc,
(trace evidence/evidentiary materials).

o If the accused consents for medical examination, it means that the consent includes
consent for collection of evidentiary materials also.

o Ifan accused does not give consent (inspite of being explained the consequences of not
getting medically examined and its possible adverse inferences by the Courts against
the accused) then informed refusal of the accused has to be documented.

Is potency examination always to be conducted as part of medical examination of
accused?

With the change in the definition of rape/sexual assault as per the Criminal Law
amendment, 2013, which includes both penetrative and non-penetrative assault, practices
such as potency examination should be discontinued. Section 53 A of CrPC which
specifically deals with medical examination of accused of rape does not mention anything
about potency examination. Moreover, medically a definitive opinion cannot be given on
whether a person is potent or not because of the limitation of not ruling out psychological
impotence by physical examination. Thus doing a potency examination of the accused need
not be conducted and is largely irrelevant today.



Is it necessary for a doctor to mandatorily collect semen samples (by making the
accused masturbate) during accused examination?

There is no scientific basis for a doctor to mandatorily collect semen sample (by making the
accused masturbate) during accused examination. Even if the investigating officer makes a
request for comparing the semen samples of the accused with samples available at the scene
of crime, the answer of the doctor should be that — “for DNA profiling any body material can
be used and material such as blood are easier to obtain for DNA comparison”.

Point to remember : It would be inhuman and unethical to make the accused to masturbate by
showing pornography or other such material.

Is it necessary to document the size of the genitals of the accused during
examination?

Section 375 of IPC describes penetration of penis to any extent into woman’s genitals as
constituting of rape and does not insist on erected penis, complete penetration or
gjaculation. Thus, mere touching of the penis to the female genitals is enough to constitute
the offence of rape and is not dependent on the size of the penis. So, it is not necessary to
document the size of the genitals of the accused during examination.

Can we use Colour Doppler examination of the penis or papaverine injection to
certify potency in medico-legal cases?

Use of colour Doppler examination of the penis or papaverine injection to certify potency for
therapeutic purposes is done in erectile dysfunction cases for the benefit of that person. But
in a medico-legal case, performing such examinations without the consent of the accused
would be illegal. Further in such cases the evidence obtained through these tests may go
against the interests of the accused. According to Article 20 sub clause 3 of the Indian
Constitution, an accused need not provide evidence to incriminate themselves™.

Can an accused report to the doctor voluntarily without police requisition for
medico-legal examination?

It may be possible that an accused reports voluntarily to the doctor/hospital for treatment of
either injuries sustained during sexual violence, treatment of STIs or for psychological
counseling. In such situations, the doctor should provide treatment, mandatorily inform
police (nearest/jurisdictional police station) and also carry out medico-legal examination.



8. Should the doctor provide treatment to the accused after medical examination?

Yes, the doctor should provide treatment to the accused following medical examination. This
is because post sexual violence there are possibilities of accused also sustaining injuries,
contracting STIs (including HIV, HBsAg) or even suffering from psychological disturbances.

9. Should the doctor verify the age of the accused during medical examination by
conducting age verification tests?

Based on Supreme Court judgement’ in the Ashwani Kumar Saxenavs State of M.P, 2013 it
was held that, “....Only in cases where those documents or certificates are found to be
fabricated or manipulated, the Court, the J.J. Board or the Child Welfare Committee need to
go for medical report for age determination.....”. Hence, only in those cases where
documentary proof of age is not available or seems fabricated or manipulated, medical age

verification tests need to be conducted.

10. Should we verify the sex of the accused during medical examination by
conducting sex verification tests?

Routinely sex verification tests need not be done. In some cases however, there may be
requests from the Investigating Officers for verifying the sex of the accused if he/she is an
intersex / transgender person. But by a single medical examination it is not possible to
accurately verify the sex of the individual". Now with the Supreme Court recognizing that
transgender persons are the third sex”, there is no requirement for strictly grouping every
individual as either male or female.

11. What are sex verification tests?

Tests to verify the biological sex of a person are known as Sex verification tests'. These
include tests like Nuclear sexing or Microscopic tests or Sex chromatin test; detection of Y-
linked SRY gene’; chromosomal studies and hormonal assays.

12.Is there increased punishment for accused between ages 16 years to 18 years who
have been involved in heinous crimes? How will the legal system identify whether
achild acting as an adult has committed a heinous offence?

e Section 19 of the Juvenile Justice Act, 2015 made provisions for increased punishment for
the accused in the age range 16 to 18 years involved in heinous crimes acting as an adult”.
However as per section 21 of the Act, the Court is barred from awarding death sentence/life
imprisonment without the possibility of release to such an accused.

e As per section 15 of the Juvenile Justice Act, the Juvenile Justice Board may take the
assistance of experienced psychologists or psycho-social workers or other experts to identify
whether a child has committed a heinous offence acting as an adult.



Isthe doctor an expert witness?

Yes, whenever a doctor is opining on matters of Science (Medical Science), he/she is an
expert witness according to section 45 of IEA.

Isit mandatory to inform the police immediately when a survivor/victim of sexual
violence reports to a hospital?

It is mandatory to inform the police immediately through MLC intimation when a
survivor/victim of sexual assault reports to a hospital.

Point to remember: Doctors should not delay treatment of the survivor and that should be
done even before reporting to police.

How should a doctor respond to the following Court questions
“Did you inform police and wait till arrival of police before doing MTP”?

e “Yes, as this pregnancy was a result of rape/sexual assault, I informed police before
doing MTP under mandatory reporting provision”. OR “As the age of the survivor/victim
is less than 18years, I informed police before doing MTP as the minimum legal age for
consenting for sexual intercourse by a woman is 18 years”.

e “Icould not wait till arrival of the police since it is not a requirement in law”. OR “Since
this was a case of threatened abortion, I had no choice but to treat the person and
perform MTP.”

“Whether rape occurred or not?”

The doctor should respond saying that “Rape is a legal term and as a doctor I cannot opine
on whether rape occurred or not.”

“Whether the victim is habituated to sexual intercourse or not”?

As per sec 146 of IEA it is not required to know whether the victim is habituated to sexual
intercourse or not. Further as per the MOHFW Guidelines and Protocols on medico legal
care for survivors/victims of sexual violence, 2014°, the doctor should not comment on past



sexual history of survivor. Hence a doctor should respond stating that “I am not supposed to
comment on whether the victim is habituated to sexual intercourse or not.”

“Could these injuries be caused by any other means, other than rape/sexual
assault? Can these injuries be self-inflicted?”

The doctor should respond stating:

“No, these injuries could not have been caused by any other means as they appear on both
sides of the survivor’s body as well as at multiple sites”, OR

“As the injuries are on one side of the body, the possibility of these injuries being sustained
by a fall cannot be ruled out.”

Point to remember: Self Inflicted injuries are those which are superficial, multiple, often
parallel, in accessible parts of the body, mainly directed towards the centre of the body and
mostly abrasions orincised injuries in nature. If the injuries noted on the body of the victim or
accused match with these features then the possibility of such injuries being self-inflicted
cannot be ruled out.

“Why are there no injuries in this case or in this gang rape case?”

The doctor should corroborate history given by the survivor/victim with absence of injuries
and can respond by stating that “The victim was unconscious or overpowered or victim did
not offer resistance as there was a threat/ fear to her/her family or there was use of lubricant
in this case hence there are no injuries.”

“Did you actually notice injuries on the body of the survivor/accused?”
The doctor should respond stating:

“Yes I noticed these injuries while I did the medical examination of the survivor / accused”.
Doctor should substantiate this statement by presenting the pictorial representation (body
chart diagrams) and description of the injuries in the medical report submitted immediately
after the medical examination of the survivor/accused.

“Whatis the time since injuries”

The doctor should respond to this question based on the characteristic features of the
abrasions, contusions, lacerations, incised injuries, fractures and also based on the table
given in MOHFW Guidelines and Protocols for medico legal care of survivors/victims of
sexual violence, 2014° (Page No 55 Annexure 2).



“Did you send any samples for further investigation? Where? When? Why?”
The doctor can respond stating:

“Yes, I sent the samples of swabs/slides/clothes/blood/nail clippings for further
investigations to Central/State/Regional FSL immediately after the medical examination
through police for finding/detecting semen/spermatozoa/blood/lubricant/drug/alcohol/ hair
/other trace evidence etc, if any. OR

Yes, I sent the samples of swabs / slides / blood for further investigations to hospital
laboratory immediately after the medical examination directly or through police for
finding/detecting evidence of motile spermatozoa/STIs/blood grouping etc.

“When there is no semen, how do you say it is a case of rape/ sexual assault?”
The doctor should respond stating that:

“It is not necessary that in every case of rape / sexual assault we would find semen. Semen
may not be found in the following cases and give the scenario which is applicable in the
current case.

o Non-penile penetration (penetration by objects or body parts)

o penile penetration but ejaculation did not occur

o Penile penetration but ejaculation occured outside the body

o Penile penetration but a condom was used and was not recovered
o Theaccused was azoospermic

0 Theaccused had a disease of vas deferens

o There is inordinate delay between the commission of sexual violence and medical
examination that even if spermatozoa were present at the time of sexual violence — they
would have disintegrated and are beyond recognition.

“Why did you conclude your provisional opinion/final opinion in this manner?”
The doctor should respond by stating that:

e Based on the history of assault and examination findings I have concluded my
provisional opinion in this manner.

e Based on the history, examination findings and the reports of the laboratory
investigations/FSL, I have concluded my final opinion in this manner.



“Did you refer to any authority before concluding your Provisional / Final Opinion in this
manner?”

The doctor should respond stating that

“Yes I referred to the MOHFW Guidelines and Protocols for medico-legal care for survivors /
victims of sexual violence before concluding my provisional (Page no 32) / final Opinion
(Page no 35 & 36) in this manner.”

“Is your opinion being tutored by somebody?”
The doctor could respond stating that:

“No, the opinion given by me is not tutored by anyone. Though I consulted a senior colleague
of mine in this case but the final opinion is based on my observation and conclusions only. “

“Are you qualified to give this opinion?
The doctor should respond stating that:

“Yes, my qualifications are as follows (MBBS / MD / MS) and I am adequately qualified and
trained to do this examination. I also have experience in handling similar cases and thus I
am qualified to give this opinion.”

“Was there afemale assistant during medical examination?”

This may be relevant whenever a male doctor is examining a female survivor / victim.
Accordingly, it can be answered Yes or No depending on whether a male doctor or female
doctor does the medical examination of female survivor/victim.

Can the doctor ascertain whether forceful sexual intercourse has taken place or
not?

The doctor can ascertain whether forceful intercourse had taken place or not based on signs
of sexual intercourse along with signs of physical and /or genital injuries on the body.

Can the Judges/Lawyer/ Police ask doctors to comment on the status of the
hymen?Isitrelevantin all cases?

Old injuries or scars of the hymen may be immaterial in the adjudication of the current
forceful act of sexual violence. However, fresh injuries on the hymen help in interpreting use
of force. In cases of chronic, repetitive, non-consensual sexual violence even the
documentation of old hymenal injuries / scars is necessary. Depending on the case, the
Judges/Lawyers/Police can ask the doctors to comment on the status of the hymen.



Can the defense lawyer ask very offending questions to the doctor in the witness
box, which often makes the doctor feel humiliated?

As per Section 146 of IEA, the defense lawyer can aggressively question any witness
including doctor in the witness box for any duration, to bring out the truth and veracity.
Aggressive questioning can also be done to shake the doctor’s confidence. But if such
questions are offending and the doctor feels uncomfortable, then the Public Prosecutor could
object at any time and the Judge could disallow the defense lawyer from asking such
offensive questions. But if the Judge does not refrain the defense lawyer from such
questioning then the doctor is forced to answer these questions in the witness box.

Should the Courts always treat evidence given by doctors as evidence deposed by
an expert witness?

As long as the doctor is deposing evidence on matters of science (medical science) the Court
considers the evidence deposed by the doctor as that of one by an expert witness.

What should a doctor do if there are typographical errors on the copy of evidence
deposed in the Court? Should the doctor sign the typed copy of evidence deposed
even with the typographical errors?

Once the doctor steps out of the witness box, he/she has to wait to sign the typed deposed
copy. In case of any typographical errors, the doctor should bring it to the knowledge of the
presiding Magistrate/Judge before signing, as this could lead to misinterpretation of his/ her
evidence.

Can a Court directly warrant a doctor’s presence without summoning them
earlier?

Usual practice of Courts is that they summon the witnesses first (including doctor) and if
they fail to appear for summon /s, then compels the witnesses’ attendance to the court by
issuing warrants. If in case the depositions of all other witnesses’ are over and only one
witness remains, then the courts may directly warrant the witness (including doctor)
without summoning them earlier in the interest of delivering speedy justice.
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Women continue to face violence because of the deep-rooted social and cultural norms and
values that endorse male supremacy and authority in society. Violence against women is a
manifestation of historically unequal power relations between men and women which have
led to domination over and discrimination against women by men. Violence denies women the
right to survival, well-being and development, yet the fact is that most violence occurs within
the four walls of the home and within the most intimate and trusted relationships, because
of which women often hide it and continue to suffer in silence. Because of this, violence is
generally viewed as a private, personal or family matter. However, in recent years there is a
greater recognition of the issue and violence is being increasingly viewed as a social and public
health problem and a violation of human rights.

Violence against women is a critical health issue. It is a major cause of disability including
death amongst women, adversely impacting physical, mental, sexual and reproductive health
of women. (Figure 1).

Non Fatal Consequences
Fatal Health
. Psychological and |Sexual and Reproduc- Consequences
Physical T o
Emotional tive
e Bruises e Poor self esteem Gynecological Maternal mortality
. disorder ..

e Fractures e Depression Homicide
¢ Cuts ¢ Anxiety Infertility Suicide
e Burns e Post Traumatic Pregngncy related AIDS related

. complications .

disorder mortality
e Stab wounds Mi .
. iscarriage
. . e Phobia
e Gastrointestinal Unwanted pregnanc
disorders e Suicidal behavior preg Y
. . Increased risk of
e Chronic pain o Al})cohol and drug RTISTD including
abuse HIV AIDS




Violence, especially marital violence is known to increases the risk of pregnancy-related
complications and compromise care seeking behaviour of women. It increases the risk of
unwanted pregnancy and induced abortion. It is also known to significantly increase the chances
of foetal, infant and early childhood mortality. It is positively associated with Reproductive
Tract Infections (RTI) and Sexually Transmitted Infections (STI) and other gynaecological
morbidity and positively correlated with poor mental health.

A study by WHO in 2013" revealed that women exposed to intimate partner violence are:
o Twice as likely to experience depression

o 16% more likely to have a low birth weight baby

o 1.5 times more likely to acquire HIV or contract a STI

o 42% of women who have experienced physical and or sexual violence have experienced
injuries as a result of that violence.

Studies have shown that while all women are vulnerable to violence, risk of violence is known
to increase in certain cases, like, during pregnancy; in long term illnesses such as tuberculosis;
in women who have been infected with HIV infections; women with infertility or women who
have borne only daughters; women having mental illness and amongst women who have
undergone tubectomies/ hysterectomies, when it is perceived that reproductive values have
diminished

This further emphasizes the critical role of the health sector and health care providers in
dealing with women survivors of violence.

In addition, health institutions are an important and a non-stigmatizing entry point for women
facing violence and health care providers are likely to be the first professional contact for
such women. Health care providers are hence, strategically placed to identify and help women
facing violence. Further, the health sector has a leading role to play in giving care to survivors/
victims of violence. This includes: treatment, clinical interventions, mental health services and
emotional support. Health providers can also play a critical role in referring women who have
faced violence to other services (legal; social services; those related to physical protection, such
as short stay homes, etc.)

The Preamble of the Constitution of India also emphasizes the concepts of equality of status
and of opportunity along with social, economic and political justice to all its citizens. It
guarantees women fundamental rights that protect them from discrimination and provide
protection. Some of the fundamental rights having a bearing on health care. Article 210of the
Constitution states that “No person shall be deprived of his life or personal liberty except
according to procedure established by law.” Right to live means something more than mere
animal existence and includes the right to live consistently with human dignity and decency.

* Global and regional estimates of violence against women: prevalence and health effects of Intimate
Partner violence and non partner sexual abuse, WHO 2013.



The Hon. Supreme Court has on various occasions held that right to health and medical care
which is a fundamental right covered by Article 21 is essential for making the life of any
human being meaningful, purposeful and compatible with personal dignity. It therefore casts
an obligation on the state to secure health to its citizens as its primary duty. Failure on the
part of the government hospitals to provide timely medical treatment to a person in need of
such treatment, results in violation of their right to life as guaranteed under Article 21.

The role of health systems and health care providers in addressing violence was discussed at
the 67th World Health Assembly. The resolution called upon member States ‘to strengthen the
role of health system in addressing violence, in particular against women and girls, and against
children, to ensure that all people at risk and or affected by violence have timely, effective
and affordable access to health services including health promotion, curative, rehabilitation
and support services that are free of abuse, disrespect and discrimination.” The resolution
also called upon States “to promote, establish, support and strengthen standard operating
procedures targeted to identify violence against women and girls and against children taking
into account the important role of the health system in providing care and making referral to
support services.

Sexual violence is also a grave Public Health concern which has both short and long term
impact on the physical and mental health of individuals. Sexual violence cuts across caste,
class, religion, age and although women and girls are disproportionately affected by sexual
violence, it can also occur amongst men and boys. Sexual violence also occurs because of
unequal power relations. The lack of power and low status makes women more vulnerable
to sexual violence. Sexual violence goes largely unreported because of the fear of survivors
being ridiculed and further stigmatized. There is also a general assumption that women who
have faced sexual violence are of loose character and hence responsible for the violence. There
are hence few systems that offer support to such women. In order to enable women voice
their silence and to bridge the gap between what is considered a private problem to what is a
social problem that impacts individuals, families and communities, it is important to enable
institutional and community mechanism to respond to women survivors of sexual violence.
The Health Department is one such institutional mechanism.

The Health department has a very significant role to play in responding to women survivors
of sexual violence. They are required to provide immediate treatment including psycho-social
support, examine a survivor and collect medico-legal evidence, preserve chain of evidence and
provide reasoned opinion to the Court.

This booklet is a tool, to enable health care providers understand the relevance of medical
evidence in cases of sexual violence through precedent setting case law.



The general law of Land, the Indian Penal Code 1860 contains the basic provisions relating to
Sexual Offences against women and Children. As per this, rape was defined as peno- vaginal
penetration by a man on a woman. These provisions have been modified and amended from
time to time.

Major Amendments in the law relating to Sexual Offences took place in the year 1983, after
the verdict in the land mark case of Tukaram Vs. State of Maharashtra AIR 1979 SC 185
commonly called the “Mathura trial”. Following this case, IPC was amended to include even
slightest touch of the penis to the vagina as being sufficient to prove rape and further it was
also stated that ejaculation and erection of the penis are not important factors to constitute
rape. The object of these amendments was also to make rape provisions more stringent by
prescribing higher punishment for custodial rape, for gang rape and also for rape of children
below the age of 12 years. The Amendment Act of 1983 also made corresponding changes in
the Indian Evidence Act raising a presumption of absence of victim’s consent in custodial rape
case and casting burden on accused to prove that she was the consenting party. The Code
of Criminal Procedure was also amended to make the trial of these offences In-Camera and
prohibiting disclosure of identity of the victim by Media.

In the late nineties based on a Writ Petition filed by an organization named Sakshi, The Hon
Supreme Court in the Sakshi v. Union of India [2004 SUPP(2) SCR 723] case exclusively
looked at child sexual offences and in the absence of any domestic legislation issued guidelines
on how to record evidence of child victims of sexual offences in a sensitive manner.

The Protection of Children from Sexual Offences (POSCO) Act was enacted in 2012 and
it takes into account all forms of sexual abuse to which a child can be subjected to, from
touching, fondling, showing pornography to rape and prescribed stricter punishment up to life
imprisonment. The Act also provides for establishment of Special Courts and for providing
child friendly atmosphere in the Court.

Legal Provisions with regard to sexual offences against children under POCSO Act are enclosed
as Annexure 1

After the incident of gang rape in Delhi in 2012, amendments were again introduced in all three
Statutes by way of the Criminal Law Amendment Act 2013 which recognized various forms of
sexual abuse, including intercourse by other objects, body parts, etc as constituting of rape. It
also introduced sexual harassment, stalking, voyeurism and disrobing as sexual offences. This
Act has also for the first time defined the offence of “Trafficking’. It also enhanced punishment.



Legal Provisions with regard to sexual offences against women and children under Indian
Penal Code, Criminal Procedure Code and Indian Evidence Act are enclosed as Annexure 2.

As per section 375 of IPC:A man is said to have committed rape, if he :

o penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a woman
or makes her to do so with him or any other person; or

o inserts, to any extent, any object or a part of the body, not being the penis, into the
vagina, the urethra or anus of a woman or makes her to do so with him or any other
person; or

o manipulates any part of the body of a woman so as to cause penetration into the vagina,

urethra, anus or any part of body of such woman or makes her to do with him or any
other person in the following circumstances:

against her will.
without her consent.

with her consent, when her consent has been obtained by putting her or any person
in whom she is interested in fear of death or of hurt.

with her consent, when the man knows that he is not her husband, and that her
consent is given because she believes that he is another man to whom she is or
believes herself to be lawfully married.

with her consent, when, at the time of giving such consent, by reason of
unsoundness of mind or intoxication or the administration by him personally or
through another of any stupefying or unwholesome substance, she is unable to
understand the nature and consequences of that to which she gives consent.

with or without her consent, when she is under eighteen years of age.

POCSO divided sexual abuse of children into two categories, namely penetrative and non-
penetrative. Penetrative sexual assault is defined in the same manner as rape in IPC and
non- penetrative is any act with sexual intent like touching the vagina, penis, anus or breast of
the child or making the child to do so or doing any other act with sexual intent which involves
physical contact without penetration.



Health care providers have a legal mandate to respond to women and children survivors of
violence, including sexual violence.

Until the enactment of POCSO Act, 2012 and The Criminal Law Amendment, 2013, it was
observed that health care providers laid emphasis only on collection of medico-legal evidence
and largely ignored treatment both physical treatment and psycho-social support of the
survivor/victim.

Section 27 of POCSO Act states that medical examination of a child is to be conducted even
before FIR or complaint is registered. In case of girl child such examination is to be conducted
by female doctor. The parents or the person in whom the child reposes trust or confidence is
entitled to remain present at the time of medical examination. If they are unable to remain
present then such examination is to be conducted in the presence of a woman nominated by the
head of the medical institution.

Section 357C CrPC states that all hospitals, whether public or private shall immediately
provide first aid or medical treatment to survivors/victims of sexual violence free of cost and
shall immediately inform the police of such incident.

Section 166B, IPC states that whoever, being in charge of a hospital, public or private, whether
run by the central government, the state government, local bodies or any other person,
contravenes the provisions of Section 357C of the CrPC, shall be punished with imprisonment
for a term which may extend to one year or with fine or with both.

Some case law pertaining to important role of health department and need for immediate
medical examinations is presented below:

In this case, the Hon Supreme Court observed the following:

“Before parting with the case, we wish to put on record our disapproval of the refusal of some
Government hospital doctors, particularly in rural areas, where hospitals are few and far
between, to conduct any medical examination of a rape victim unless the case of rape is referred
to them by the police. Such a refusal to conduct the medical examination necessarily results in
a delay in the ultimate examination of the victim, by which time the evidence of the rape may
have been washed away by the complainant herself or be otherwise lost. It is expected that the
State/appellant will ensure that such situation does not recur in future.”



The Court ruled that police requisition is not required for conducting forensic examination and
providing treatment to survivors of sexual violence and health facilities should not turn away
survivor for not having filed an FIR.

Dilip vs. State of Madhya Pradesh (2013) 14 SCC 331

In this case the Hon Supreme Court observed that: “It is an obligation on the part of the State
authorities and particularly, the Director General of Police and Home Ministry of the State
to issue proper guidelines and instructions to the other authorities as how to deal with such
cases and what kind of treatment is to be given to the prosecutrix, as a victim of sexual assault
requires a totally different kind of treatment not only from the society but also from the State
authorities. Certain care has to be taken by the Doctor who medically examines the victim of
rape. The victim of rape should generally be examined by a female doctor. Simultaneously,
she should be provided the help of some psychiatrist. The medical report should be prepared
expeditiously and the Doctor should examine the victim of rape thoroughly and give his/her
opinion with all possible angles. The investigating officer must ensure that the victim of rape
should be handled carefully by lady police official/officer, depending upon the availability of
such official/officer.”

The Court ruled that the State should issue guidelines for examination of cases of sexual
violence including guidelines for medical examination, which should include physical and
psychological treatment. It also emphasized the need for preparing the examination report
without delay.

Thus, health care providers have an important role to play in responding to survivors of violence,
especially sexual violence. They are required to provide medical treatment and psychological
support. This covers all medical care including immediate treatment of injuries, testing and
treating for STIs, preventing HIV, preventing pregnancy, providing wound care, preventing
tetanus and hepatitis and providing requisite emotional and psychological support. Another
critical role of the health staff is to collect and maintain chain of evidence, as this can help the
survivor get justice. Evidence should be collected without any delay in a scientific manner.
Further, all evidence collected must be carefully stored and protected till it is handed over to
the police for analysis by the hospital lab and forensic science lab.



Although it is well established that health providers have a critical role to play in responding
to survivors of sexual violence and this has also been mandated by the law, the reality is
different.

Several hospitals do not have standard guidelines and protocol for medico-legal care of
survivors/victims of sexual violence which include provision of treatment and medico legal
examination. Although not required as per the new Criminal Amendment Act, mandatory
police requisition is sought for examination, treatment and collection of evidence. Many
insensitive and unscientific practices like conducting two finger test, comments on tear or
rupture of hymen and comments on past sexual conduct of the victim are made. In many cases
history of assault is either not recorded or recorded incompletely. Similarly, in many cases
reasoned medical opinion is not provided.

Evidence from hospital based research undertaken by CEHAT in three hospitals where they
operationalized One Stop Crisis Centers revealed that doctors paid undue importance to
presence of physical and genital injuries and absence of these was interpreted as rape not
having occurred.

In the above context, it is important to ascertain what is the relevance of medical evidence in
cases of sexual offences; whether medical evidence is of such importance that it may prove to
be a determinative factor or whether it can form the sole basis for conviction and whether its
absence will result in acquittal of accused. The law in this respect is fairly well settled and
crystallized. As held by the Apex Court in umpteen numbers of authorities, in rape cases
crucial piece of evidence is the testimony of the victim / survivor as conviction of the accused
can be based on her sole testimony.

In this document an attempt has been made to establish through precedent setting case laws
the relevance of medical evidence, the need to corroborate medical evidence with history or
testimony of the victim. The document also presents cases where the Apex Court has ruled
that past sexual history of the victim is irrelevant and inadmissible in the Court. Judgments
where the Hon. Supreme Court has held that the absence of physical injuries on the body of
the victim does not negate the commission of rape are also presented.



Importance of history taking in cases of sexual violence

It is very important to record history of the victim of sexual abuse. This would include
demographic history like name, age, sex, identification mark of the victim. It would also
include relevant medical history. Specifically history and description of the current case of
sexual abuse is relevant. This should include:

o History of the incident, documented specifically in the survivor’s own words

° Details of the place of the assault, time, nature of force used, areas of contact.

o Nature of assault.

o Information on whether victim was intoxicated or given rape drugs.

° Information on injuries, if any

o Information on weapons, objects or physical force used by assailant

o Information on activities like bathing, urinating, washing genitals (in all cases) rinsing

mouth, drinking, eating (in oral sexual assault) etc.

° Information on whether ejaculation occurred, whether a condom was used, etc.
It is important that this history is corroborated with medical evidence.

In several cases of rape, the Apex Court has held that, medical evidence, if available, is of great
importance and can prove to be of a clinching nature, however, it has to be remember that its
absence does not become fatal to the prosecution case. It is so, because, at times, due to lapse
of time or on account of various other factors like bathing, washing genitals, urinating, etc,
crucial evidence is lost. Sometimes even if such medical evidence is available at the time of
examination, because of faulty methods of collection, preservation and analysis of such medical
evidence, at the time of trial of the cases, its results are inconclusive. It also happens that, in
case of a married woman or a child bearing lady, medical evidence in the form of rupture or
tear of hymen or injuries to the genital is not available and in such situation, disbelieving
the rape-survivor for want of such corroborating evidence is likely to cause injustice to her.
In some cases, it may also happen that the doctor, who has examined her, is not available for
giving evidence in the Court at the time of trial; hence, the medical certificate is not proved.

In all such cases, taking a realistic view of the matter, the Apex Court has held that, rape
survivors should not suffer and justice should not be denied to them for want of medical
evidence. The Apex Court has, therefore held that, the crucial piece of evidence is her testimony.
However, that does not mean that the importance of medical evidence is minimized in any
way. Conversely, if medical evidence is available, collected and analyzed properly, then, it
clinches the issue, as it gives strong support to the testimony of the prosecutrix. In the absence
of any other direct evidence or eye-witnesses on record, as offence of rape take place in secrecy,
the only piece of corroborating evidence in case of doubt, is medical evidence. It is, therefore,
very essential for Medical Officers to conduct the medical examination of the victim properly
and to collect and preserve such evidence carefully.



In case of child-victims of sexual abuse, medical evidence acts like direct evidence, as it gives
the proof of the incident in the nature of tear or rupture of hymen or injuries to genitals and
other parts of the body. Medically it is recognized that sexual assault / rape on the child-
victim is bound to result into injuries to genitals. In such cases, therefore, at times, even if the
evidence of child-victim is not available or not of perfect nature on account of his/her tender-
age, medical evidence alone can also clinch the guilt of the accused.

The point, therefore, stressed is that, in cases of sexual offences, medical evidence, if available,
is of vital importance, though, in the situations discussed above, the Apex Court has held
that, if such evidence is not available or cannot be made available for factors beyond control,
the Court should not discard the case and can rely upon the testimony of the victim/survivor
alone. According to the Apex Court, moreover, ‘rape’ is a legal term and, therefore, whether
rape has occurred or not will be decided legally by the Court, but, for deciding it, the medical
evidence proving sexual assault is of relevance and importance. The following decisions of the
Apex Court are required to be appreciated from this perspective and not to hold that medical
evidence is of no consequence.

In this landmark decision the apex court has categorically observed the following:

“The Court must, while evaluating evidence, remain alive to the fact that in a case of rape, no
self-respecting woman would come forward in a court just to make a humiliating statement
against her honour such as is involved in the commission of rape on her. In cases involving
sexual molestation, supposed considerations which have no material effect on the veracity of
the prosecution case or even discrepancies in the statement of the prosecutrix should not,
unless the discrepancies are of fatal nature, be allowed to throw out an otherwise reliable
prosecution case. The inherent bashfulness of females and the tendency to conceal outrage
of sexual aggression are factors which the courts should not overlook. The testimony of the
victim in such cases is vital and unless there are compelling reasons which necessitate looking
for corroboration of her statement, the courts should find no difficulty to act on the testimony of
a victim of sexual assault alone to convict an accused where her testimony inspires confidence
and is found to be reliable.

Seeking corroboration of her statement before relying upon the same, as a rule, in such cases,
amounts to adding insult to injury. Why should the evidence of a girl or a woman who complains
of rape or sexual molestation be viewed with doubt, disbelief or suspicion? The court while
appreciating the evidence of a prosecutrix may look for some assurance of her statement to
satisfy its judicial conscience, since she is a witness who is interested in the outcome of the
charge leveled by her, but there is no requirement of law to insist upon corroboration of her
statement to base conviction of an accused. The evidence of a victim of sexual assault stands
almost on par with the evidence of an injured witness and to an extent is even more reliable.
Just as a witness who has sustained some injury in the occurrence, which is not found to be
self-inflicted, is considered to be a good witness in the sense that he is least likely to shield the
real culprit, the evidence of a victim of a sexual offence is entitled to great weight, absence of
corroboration notwithstanding.



Corroborative evidence is not an imperative component of judicial credence in every case of
rape. Corroboration as a condition for judicial reliance on the testimony of the prosecutrix is
not a requirement of law but a guidance of prudence under given circumstances. It must not be
overlooked that a woman or a girl subjected to sexual assault is not an accomplice to the crime
but is a victim of another person’s lust and it is improper and undesirable to test her evidence
with a certain amount of suspicion, treating her as if she were an accomplice. Inferences have
to be drawn from a given set of facts and circumstances with realistic diversity and not dead
uniformity lest that type of rigidity in the shape of rule of law is introduced through a new
form of testimonial tyranny making justice a casualty. Courts cannot cling to a fossil formula
and insists upon corroboration even if, taken as a whole, the case spoken of by the victim of sex
crimes strikes the judicial mind as probable”

By their very nature, sexual offences take place in privacy and are hence surrounded by
secrecy. Therefore except for the evidence of prosecutrix, there can normally be no other
corroborating evidence of eye witness. Hence medical evidence can be of importance in such
offences. However, its absence does not become fatal to the prosecution case. The probative
value of medical evidence is merely that of corroborating nature, if at all any such corroboration
is necessary.

In this case, the Court ruled that “Rape is a crime and not a medical condition. Rape is a
legal term and not a diagnosis to be made by the medical officer treating the victim. The only
statement that can be made by the medical officer is that there is evidence of recent sexual
activity. Whether rape has occurred or not is a legal conclusion, not a medical one.” That is
the reason why, even the opinion of the doctor that there was no evidence of sexual intercourse
or rape is at times held to be not sufficient to disbelieve the accusation of the rape by victim.

This is another landmark case in relation to the sole testimony of the survivor. The accused in
this case was a relative of the husband of the prosecutrix, who came to her house as a guest.
In the night he entered into the room of prosecutrix in the guise of her husband and committed
rape upon her by removing her clothes. On query by her as to who he was, he pressed her
mouth. It was only then that she came to know that the man who had sexual intercourse with
her was not her husband. She immediately awakened her husband and other family members.
They found the accused in her room. Accused confessed to the guilt and was then taken to the
police station. Prosecutrix was medically examined by lady doctor. However at the time of
trial, prosecution did not take care to examine the lady doctor.

Trial court relied upon the consistent and reliable evidence of prosecutrix, her husband and
other family members and convicted the accused for the offence of rape punishable u/s 376 of
IPC. In appeal, High Court however set aside the finding of guilt recorded by the trial court,
mainly on the ground that non examination of doctor and not providing of an opportunity to
accused to cross examine the doctor was a fatal and great lacuna in prosecution case. It was
further held that the medical report which was on record also mentioned that no definite
opinion can be given regarding commission of rape.



The Supreme Court, in appeal preferred by the State, held that “the view taken by High Court
was perverse, erred in law as well as in fact and contrary to the established law laid down by
it in catena of decisions”.

Apex Court then referred with approval to its earlier decisions in the cases of State of Punjab
vs. Gurmeet Singh and Shaikh Zakivr vs. State of Bihar (1983)4 SCC 10d held that
when testimony of prosecutrix was that she had been ravished by the accused has remained
unimpeached, the High Court has totally erred in law in recording the acquittal of accused
by giving him benefit of doubt for non-examination of doctor and thereby committed grave
miscarriage of justice. In the words of the Apex Court “Non examination of doctor and non-
production of doctor’s report would not be fatal to the prosecution case, if the statement of the
prosecutrix and other prosecution witnesses inspire confidence.”

Comments on past sexual history not relevant to present case of sexual violence

The law relating to rape has undergone drastic changes, It has shifted the burden of proof from
victim to the accused (Sec 114A of Indian Evidence Act) It has also made it impermissible to
comment on past sexual relations of the woman (Sec 146 of Indian Evidence Act) and prohibits
questions pertaining to the character of the rape survivor (Sec 154(a) of Indian Evidence Act).

The procedure for medical examination of rape survivor however has not kept pace with these
legal reforms. Commenting on elasticity and/or conducting the two finger test would mean
commenting on past sexual conduct, which has serious implications on character of the victim
as it exposes the victim to allegations of loose moral character and a woman of easy virtue.

A study conducted in 2010" revealed that despite the changes in the law rendering past
sexual conduct irrelevant in cases of sexual assault, the results of the two finger test were
recorded routinely in medico legal documents and used against the survivor in the court of law.
According to the new definition of “Rape”, as per Section 376 of IPC, offence of rape can take
place by penetration or insertion of any object, may be even to a slight extent into the vagina,
mouth, urethra or anus of a woman and it need not necessarily be penetration to the extent of
rupture of hymen. Even if a person applies his mouth to any of these body parts of a woman,
offence of rape is said to have taken place. Hence, evidence relating to rupture of hymen or its
tear is not crucial so as, to constitute an offence of rape.

In view of this, examination of the status of the hymen by its type, edges and position of tears
is unscientific, as it does not add any value. Hence, the present method of medical examination
of prosecutrix about rupture of hymen and inserting two fingers in the vagina to ascertain
whether she was subjected to rape, which is inhuman, degrading and a crude method of medical
examination, is not warranted at all. Justice Verma Commission report has recommended that
hymenal findings be recorded only when relevant such as in case of a fresh tear.

* Dignity on trial: India’s need for sound standard for conducting and interpreting forensic examina-
tion of rape survivors, Human Rights Watch, 2010.



The Court has on many occasions made an attempt to address myths related to rape, like
status of hymen as being critical to determine sexual assault, elasticity of vagina/anus as being
an important determinant in sexual assault. Some of these cases are presented below:

This case clearly brings out the fact that Court does not consider tear to hymen as an important
medical evidence. A synopsis of the case is given below:

The factual matrix of this case, in the words of Supreme Court itself, gives an account of
a sordid and obnoxious incident, wherein the accused, a medical practioner was gratifying
sexual pleasure by sexually assaulting and molesting young girls.

The Prosecutrix in this case was a young girl studying in 3rd standard with her classmate
Richa. Accused was the uncle of Richa. On the date of the incident when prosecutrix had
gone to the house of Richa, accused sexually molested her. When she disclosed it to her family
members, accused confessed in English, by stating that, “I have raped her but not ruptured her
hymen”. The medical officer who examined the prosecutrix opined that there was an attempt
of rape. Trial court disbelieved the evidence of prosecutrix and other witnesses and acquitted
the accused. High Court reversed the finding of trial court in appeal and held the accused
guilty for the offence of violating the modesty of prosecutrix punishable u/s 354 of IPC.

In second appeal, Supreme Court however, after going through the evidence unhesitatingly
held that the offence committed by the accused was nothing short of rape punishable u/s 376 of
IPC. While arriving at this finding, Apex Court extensively referred to medical evidence which
was held to be of an advisory character. It was further held that it is the opinion of an expert
and it cannot become opinion of the court. Hence the medical officer’s conclusion in the case
that it was an attempt of rape, given probably on the ground that there was no sign of complete
penetration, was held to be not acceptable as to the nature of the offence.

As per the law even slight penetration is sufficient to prove rape. In this case evidence of
prosecutrix proved that accused had inserted his penis in her vagina and as medical officer
found an abrasion on the medial side of labia majora and redness present around labia minora,
coupled with evidence of extra judicial confession of the accused that he has raped her but not
ruptured her hymen, conviction of the accused was converted into offence u/s 376 IPC, even in
the absence of the rupture of hymen.

In this case, the prosecutrix was a young girl 14 years of age who was subject to rape by the
accused while she was on her way home along with him. In her evidence before the court she
clearly narrated the manner in which the accused forcibly performed sexual inter course with
her without her consent on the road side. Her statement has remained virtually unchallenged
in the cross examination and was amply supported by her mother and two witnesses to whom
she made immediate disclosure.



The argument of the Learned Counsel for the accused was that medical evidence belies the
testimony of prosecutrix as no injury was found on her private parts and her hymen was found
to be intact. The Apex court however held that neither the non-rupture of hymen nor absence
of injury to the private parts belies the testimony of prosecutrix. It was held that the opinion of
the doctor that no rape appeared to have been committed which was based only on the absence
of rupture of the hymen and absence of injuries on the private parts of the prosecutrix cannot
throw out an otherwise cogent and trustworthy evidence of the prosecutrix.

In a number of cases like:

The Apex Court has held that, “even in cases where there is some material to show that the
victim was habituated to sexual intercourse, no inference of the victim being a woman of easy
virtues or a woman of loose moral character can be drawn. Such a woman has a right to
protect her dignity and cannot be subjected to rape only for that purpose. She has a right to
refuse to submit herself to sexual intercourse to anyone and everyone because she is not a
vulnerable object or prey for being sexually assaulted by anyone and everyone. Merely because
a woman is of easy virtue, her evidence cannot be discarded on that ground alone rather it is
to be cautiously appreciated”

In this case, it was held by the Apex Court that “even if the victim of rape was previously
accustomed to sexual intercourse, it cannot be the determinative question. On the contrary,
the question still remains as to whether the accused committed rape on the victim on the
occasion complained of. Even if the victim had lost her virginity earlier, it cannot certainly
give a license to any person to rape her. So whether the victim is of promiscuous character is
totally an irrelevant issue altogether in a case of rape”.

It is ultimately her evidence which is the acid test and it is held to be standing on a high
pedestal than an injured witness for the reason that the injured witness gets injury in the
physical form while the prosecutrix suffers psychologically and emotionally. The incident of
rape in itself causes great distress and humiliation to the victim. Therefore she will never
indulge into making a false allegation of rape as it will cause equal distress, humiliation and
damage to her.

The prosecutrix in this case was a minor girl of age of 13 years and nine months and a student
of 6th standard. Her testimony in the court was found to be consistent and reliable. The
medical evidence of the doctor, who conducted two finger per vagina test, showed that hymen
was completely torn. In evidence before the court, the doctor stated that the possibility of
prosecutrix being habitual to sexual intercourse cannot be ruled out. As prosecurtrix was



held to be a minor, the question as to whether she was habituated to sexual activities or not,
was held to be immaterial to determine the issue of consent. Even then, as much argument
was advanced by learned counsel for appellant on the findings of two finger test and the
admission of the doctor that prosecutrix was habitual to sexual intercourse, Apex court felt it
necessary to discuss the medical evidence relating to two finger test by holding that it requires
a serious consideration by the court as there is a demand for sound standard of conducting and
interpreting forensic examination of rape survivors.

After relying on its own earlier pronouncements, Apex Court held that sole testimony of
prosecutrix itself is enough to record a conviction, when her evidence is read in its totality and
found to be worth of reliance. It was further held that even if the victim of rape was previously
accustomed to sexual intercourse, it cannot be the determinative question. According to apex
court, even if the victim had lost her virginity earlier, it can certainly not give a licence to any
other person to rape her. Moreover, it is the accused who is on trial and not the victim. It
was further held that even in cases where there is some evidence to show that the victim was
habituated to sexual intercourse, no inference of the victim being a woman of easy virtues or
a woman of loose moral character can be drawn.

In the end, after referring to International Covenant on Economic, Social and Cultural Rights
1966 and United Nations Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power, 1985, which requires that medical procedures should not be carried out in a
manner that constitutes cruel, inhuman or degrading treatment to the victim and which have
the effect of causing unlawful interference with victim’s privacy, in the most authoritative
and categorical words the apex court held that “Undoubtedly the two finger test and its
interpretation violates the right of rape survivors to privacy, physical and mental integrity
and dignity. Thus in this case, even if the report is affirmative it cannot ipso facto give rise to
presumption of consent.”

This case thus in most unequivocal words condemns the practice of two finger test on the
ground that it is not only inhuman and degrading but also violates the victim’s right to privacy,
integrity and dignity.

In light of the discussion above, it is also pertinent to note that the Criminal Amendment Act
2013 has given a new and wider definition of sexual assault which includes not only penetrative
sex but other forms of sexual interference such as fondling, masturbation etc. which leave
behind no physical trace to be noticed in medical examination of the victim, negating the value
of the two finger test or rupture to hymen.

Correlation of injuries with commission of sexual violence

Another common myth is that rape always leaves injuries. Rape does not always leave signs
of injury. Lack of injuries should be understood in relation to circumstances of the assault.
The victim may have been threatened, restrained or numbed. It may have been because of the
inability of victim to offer resistance to the assailant because of intoxication or it may be due
to delay in reporting for examination and lapse of time due to which injuries if sustained may
have healed. The court has held the view that absence of injuries should not be taken to mean
that rape did not occur.



In this case, the victim was abducted by three persons while she was on her way to relieve
herself and they unlawfully kept her in a house for some days. One of the accused forcibly had
sexual intercourse with her. He gagged and threatened her whenever she would ask him to
release her. The victim was recovered by the police after almost 24 days. The conviction was
reversed by the High Court of Allahabad on the grounds that the victim was accustomed to
sexual intercourse and that there were no physical injuries on the body of the victim. The
Supreme Court set aside the judgment of the High Court and held that “It is wrong to assume
that in all cases of intercourse with the women against will or without consent, there would be
some injury on the external or internal parts of the victim. The prosecutrix has clearly deposed
that she was not in a position to put up any struggle as she was taken away from her village
by two adult males. The absence of injuries on the person of the prosecutrix is not sufficient to
discredit her evidence; she was a helpless victim”

In this case the Apex Court noted that “Absence of injuries on the person of the prosecutrix
has weighed with the High Court for inferring consent on the part of the prosecutrix. We are
not at all convinced. We have already noticed that the delay in medical examination of the
prosecutrix was occasioned by the factum of the lodging of the FIR having been delayed. The
prosecutrix was in her teens. The perpetrator of the crime was an able-bodied youth bustling
with energy and determined to fulfill his lust armed with a knife in his hand and having
succeeded in forcefully removing the victim to a secluded place where there was none around
to help the prosecutrix in her defense. The injuries which the prosecutrix suffered or might
have suffered in defending herself and offering resistance to the accused were abrasions or
bruises which would heal up in the ordinary course of nature within 2 to 3 days of the incident.
The absence of visible marks of injuries on the person of the prosecutrix on the date of her
medical examination would not necessarily mean that she had not suffered any injuries or that
she had offered no resistance at the time of commission of the crime.

Absence of injuries on the person of the prosecutrix is not necessarily an evidence of falsity of
the allegation or an evidence of consent on the part of the prosecutrix. It will all depend on the
facts and circumstances of each case.”

In this case it was held that, “The plea that no marks or injuries were found either on the
person of the accused or the person of the prosecutrix, does not lead to any inference that the
accused has not committed forcible sexual intercourse on the prosecutrix. Though, the report
of the Gynaecologist pertaining to the medical examination of the prosecutrix does not disclose
any evidence of sexual intercourse, yet even in the absence of any corroboration of medical
evidence, the oral testimony of the prosecutrix, which is found to be cogent, reliable, convincing
and trustworthy has to be accepted.”



In this case, the Court held that absence of marks of external injuries on the person of the
prosecutrix cannot be adopted as a formula for inferring consent on the part of the prosecutrix
and holding that she was a willing party to the act of sexual intercourse. It will all depend on
the facts and circumstances of each case. In this case, evidence showed that the victim was laid
on minute sand, which was lying on the floor, it was held that there were no marks of injuries
because of this and because she may have been incapable of offering resistance.

This case is of significance because in this case, the Apex Court has not only reiterated the well
settled legal position that a finding of guilt in a case of rape can be based on uncorroborated
evidence of the prosecutrix, but has gone a step ahead and held that the opinion of a doctor that,
“there was no evidence of any sexual intercourse or rape”, may not be sufficient to disbelieve
the accusation of rape by the victim.

The facts of the case are to the effect that prosecutrix was a minor girl of 13 to 14 years.
Accused, a boy of 19 years age, dragged her inside the room, confined her during the entire
night and sexually assaulted her by inserting his penis in her vagina twice. When she cried,
he gagged her mouth with a piece of cloth. He freed her only in the morning on the next day.
Medical evidence showed that there was no injury on her private parts and that rupture of
hymen was old. The doctor who was examined as prosecution witness also stated that she
could not express any opinion as to whether a rape had been committed or not.

It was argued by defense counsel before the Supreme Court in second appeal that there were
discrepancies in her evidence and there was no corroboration from any source, much less, the
important medical evidence. Hence, the conviction recorded by the trial court and confirmed
by the High Court was liable to be set aside.

The Apex Court however negated this contention and held that the testimony of prosecutrix
is of paramount importance, opinion of the doctor that there was no evidence of any sexual
intercourse or rape may not be sufficient to disbelieve her. As in this case her evidence, when
read as a whole, was found to be full of discrepancies and did not inspire confidence and other
circumstances made it highly improbable that such an incident has ever taken place, Supreme
Court set aside the conviction. Thus the point to be stressed is that victim’s testimony is of
importance and not the presence or absence of medical evidence of sexual intercourse or rape.



The detailed analysis of Judicial Pronouncements presents an understanding of the relevance
of medical evidence in cases of sexual violence.

The case law, clearly bring out the importance of documentation of history of assault as
narrated by the survivor. They also bring out the relevance of corroborating history with
medical evidence. The pronouncements state that non availability of medical evidence should
not be construed as sexual violence not having taken place. Medical evidence could be lost
due to post sexual assault activities undertaken by the survivor. If however medical evidence
is available the doctor should immediately provide reasoned opinion as this would assist in
adjudicating the matter. The case law further reveal that doctors should be sensitive and
scientific while conducting medical examination and collection of medical evidence. They should
not re-victimize the survivor by conducting the two-finger test or commenting on elasticity of
orifices. The pronouncements further categorically state that doctors should not comment on
past sexual history of the survivor and that comments on the status of hymen are irrelevant,
unless they are to do with the present case. The judgments also bring out that in rape cases
crucial piece of evidence is the testimony of the victim / survivor as conviction of the accused
can be based on her sole testimony. This is sufficient to prove the crime and the absence of
injuries, both physical and/or genital should not be construed as sexual violence not having
taken place. Injuries could be absent because the victim was threatened with harm to her or
her family; intoxicated or drugged or because of the time lapse between the incident and her
reporting to a health facility.

Further, with the change in rape laws to include non- penetrative acts and insertion of objects
and body parts like fingering in addition to penetrative acts, trace evidence in the form of
spermatozoa, semen, blood, lubricant etc. may not be found.

Health care providers should hence be trained for medical examination of a survivor of sexual
violence in a totally new and different perspective. The Ministry of Health and Family Welfare,
Government of India has introduced scientific guidelines and protocols for medico-legal care of
survivors of sexual violence in 2014, that would enable doctors undertake medical examination,
treatment and evidence collection in a sensitive and scientific manner.

In addition to health care providers, there is a need to also build capacities of various other
stake holders like Police Officers, Public Prosecutors and Judicial Officers so that they also
understand the relevance of medical evidence.

“The Court must, while evaluating evidence, remain alive to the fact that in a case of rape, no
self-respecting woman would come forward in a Court just to make a humiliating statement
against her honour such as is involved in the commission of rape on her. In cases involving
sexual molestation, supposed considerations which have no material effect on the veracity of
the prosecution case or even discrepancies in the statement of the prosecutrix should not,
unless the discrepancies are of fatal nature, be allowed to throw out an otherwise reliable
prosecution case.”



Annexure 1
Summary of sexual offences against children

recognized under Protection of Children from
Sexual Offences Act (POCSO Act)

Section Offences Punishment

3and 4 Penetrative sexual assault — Imprisonment of either

(a) to any extent by penis, into the vagina, mouth, | description for a term which shall
urethra or anus of the child or making the child to | not be less than 7 years but which
do so; or may extend to imprisonment for

(b) by inserting any object or a part of the body into | life and with fine.
the vagina, mouth,urethra or anus of the child or
making the child to do so; or

(c) manipulating any part of the body of the child so as
to cause penetration or making the child to do so;
or

(d) applying mouth to penis, vagina, or anus or urethra
of the child or making the child to do so,

5and 6 Aggravated penetrative sexual assault takes place when it | Rigorous imprisonment for a

is committed by the following persons at the or following | term which shall not be less than

places - 10 years but which may extend to

(a) By a Police Officer in the premises of police station | imprisonment for life and fine
or in the course of his duties or otherwise; or

(b) By a Member of Armed Forces or security forces
within the areas where he is deployed or in the
areas under the command of the armed forces or
in the course of his duties or otherwise or where
said person is known or identified as a member of
security or Armed Forces; or

(c) ByaPublic Servant; or

(d) Bya person on the management or the staff of jail,
remand home, protection home, observation home
or other place of custody or care and protection
established by and under any law, on the child being
inmate of such premises; or




(e)

()

(o)

(p)

(n)

(g)

®

By a person on the management or staff of a
hospital on a child in that hospital.; or

By a person on management or staff of an
educational or religious institution on a child in
that institution; or

By a person in the ownership or management or
staff of any institution providing services to the
child; or

By a person in position of trust or authority of a
child on the child in the institution of home of the
child or anywhere else; or

By a relative of the child through blood or adoption
or marriage or guardianship or in foster care or
having a domestic relationship with a parent of
the child or who is living in the same or shared
household with the child ; or

By one or more persons of a group in furtherance of
their common intention; or

By a person who has been previously convicted of
having committed any offence under this Act or any
sexual offence punishable under any other law for
the time being in force.

7 and 8 Sexual Assault - Touching with sexual intent the vagina, | Imprisonment of either
penis, anus or breast of the child or making the child to | description which shall not be
do some or doing any other act with sexual intent which | less than 3 years but which may
involves physical contact without penetration. extend to 5 years and with fine

9and 10 Aggravated sexual assault - sexual assault of a child by | Imprisonment of either
a person or persons under the circumstances or on the | description for a term which shall
child as mentioned in S.5 of the Act not be less than 5 years but which

may extend to 7 years and with
fine.

11and 12 | Sexual harassment- with sexual intent;

(@)

(ii)

(iii)

Uttering any word or making any sound or any
gesture or exhibiting any object or part of body
with the intention that such word or sound shall be
heard or such gesture or object or part of the body
shall be seen by the child or

Making a child exhibit his body or any part of his
body so as to be seen by such person or any other
person or

Showing any object to a child in any form or media
for pornographic purposes or




(iv) Repeatedly or constantly following or watching
or contacting a child either directly or through
electronic, digital or by any other means or

(v) Threatening to use in any form of media, a real or
fabricated depiction through electronic, film or
digital or any other mode, of any part of the body of
the child or the involvement of the child in a sexual
act or

(vi) Enticing a child for pornographic purposes or giving
gratification therefor.

Imprisonment of either
description for a term which may
extend to 3 years and with fine

13 and 14

Use of child for pornographic purposes - Using a child in
any form of media including program or advertisement
telecast by television channels or internet or any other
electronic form or printed form whether or not such
program or advertisement is intended for personal use or
for distribution, for the purposes of sexual gratification
including representation of the sexual organs of a child,
usage of a child engaged in real or simulated sexual acts,
the indecent or obscene representation of a child.

(i) Inthe event of second or subsequent conviction

(ii) directly participating in pornographic act

(iii) aggravated penetrative sexual assault while using the
child for pornographic purposes

(iv) sexualassault while using the child for pornographic
purposes

(v) aggravated sexual assault while using the child for
pornographic purpose

i)Imprisonment of either
description which may extend to
5 years and shall also be liable to
fine.

Imprisonment upto 7 years and
with fine.

Imprisonment for a period not
less than 10 years but which may
extent to imprisonment for life
and with fine.

Rigorous imprisonment for life
and with fine.

Imprisonment of not less than 6
years but which may extend to 8
years and with fine.
Imprisonment for a term which
shall not be less than 8 years but
which may extend to 10 years and
with fine.

15

Storage of pornographic material involving child for
commercial purposes - storing for commercial purposes
any pornographic material in any form involving a child

Imprisonment of either
description which may extend to
3 years or with fine or with both

16 and 17

Abetment of an offence - instigating, engaging or
intentionally aiding any person or persons to commit
any of the offences defined under this Act liable for
punishment

Punishment provided for that
offence if the act abetted is
committed in consequences of the
abetment.

18

Attempt of the offence - attempt to commit any offence
punishable under this Act or causes such an offence to be
committed and in such attempt does any act towards the
commission of the offence.

Imprisonment of any description
provided for the said offence or for
a term which may extend to one
half of the imprisonment for life
or as the case may be one half of
the longest term of imprisonment
provided for that offence or with
fine or with both.




All the offences under this Act are cognizable, non-bailable and triable by the Special Court of
Session established under the Act.

POSCO Act also lays down special procedure for investigation and trial of cases for offences
punishable under the Act.

Section 19: Makes it mandatory that for every person including the child who has apprehension
that an offence under this Act is likely to be committed or has knowledge that such an offence
has been committed, to provide information to Special Juvenile Police Unit or the local police
and it is binding on the police to record it in writing and entry thereof to be made in the book.
It also makes it necessary that if information is given by the child, it should be recorded in
a simple language so that the child understands the contents thereof and if necessary those
contents to be explained to the child with the assistance of qualified translator or an interpreter.

The Act also casts a duty on the police to make immediate arrangement for providing care and
protection to the child, if child is found in need of it and such protection may include admitting
the child into shelter home or to the nearest hospital, within 24 hours of the report after
recording the reasons in writing.

The police are also duty bound to report the matter to the Child Welfare Committee and Special
Court without unnecessary delay.

Section 20: Casts an obligation on the media, hotel, lodge, hospital club or studio where
ever such an offence is commited for providing information to the police on coming across any
material or object which is sexually exploitative of the child.

Section 21: makes the person, excluding the child, liable for punishment on his failure to
report such incident as stated above and the police for not recording of such information.
The punishment therefor shall be imprisonment of either description which may extent to 6
months or fine or both.

Section 22: provides punishment of imprisonment extending upto 6 months or with fine or
with both to a person who makes a false complaint or provides false information in respect of
the offence. However, this provision will not be applicable to the child giving information.

Section 23: Act protects the identity of the child including his name, address, photograph,
family details, school, neighborhood or any other particulars which may lead to disclosure
of the identity of the child. Any person especially the publisher or the owner of the media or
studio in case of breach of this condition is liable for punishment which shall not be less than
6 months but which may extend to 1 year with or without fine.

Procedure for Investigation and Trial:

Section 24: lays down special procedure for recording the statement of the child victim by
specifically providing that it shall be recorded at the residence of the child or at the place of



his choice and as far as possible by a woman police officer not below the rank of Sub Inspector.
It further provides that such Police Officer, while recording the statement of the child, shall
not be in uniform and in no case child should be detained in the police station in the night for
any reason. It is also the duty of the Police Officer to ensure that the identity of the child is
protected from the media and at no point of time child comes in the contact in any way with
the accused.

Section 25: lays down that the statement of the child should be recorded by the Magistrate
u/s 164 of Cr.P..C. and the copy of such statement should be provided to the child or his parents
at the time of filing the charge sheet.

Section 26: This Section expects that the statement of the child should be recorded in his
words in the presence of his parents or any other person in whom the child has trust or
confidence. For recording such statement whenever necessary the Magistrate or Police Officer
can also take assistance of a translator or an interpreter having qualifications and experience.
When the child is having any mental or physical disability, the statement of the child is to be
recorded with the assistance of an expert. Wherever possible the statement is also to be audio
and video graphed.

Section 27: Medical examination of the child is to be conducted even before FIR or complaint
is registered. In case of a girl child, such medical examination is to be conducted by female
doctor. The parents or the person in whom the child reposes trust or confidence is entitled to
remain present at the time of medical examination. If they are unable to remain present then
such examination is to be conducted in the presence of a woman nominated by the head of the
medical institution.

Section 28: Constitutes the special Court of Session for speedy trial relating to all offences
punishable under the Act, including abetment and attempt.

Section 30: lays down a statutory presumption about the existence of the culpable mental
state of the accused. The presumption is rebuttable but the burden lies on the accused to rebut
it.

Section 32: Provides for the appointment of Special Public Prosecutor for conducting cases
under this Act before the Special Court. Such Public Prosecutor must have the experience of
not less than 7 years as an Advocate.

Section 33: lays down procedure and powers of the special court. According to it, special
court can take cognizance of the offence without accused being committed to it for trial. It
further provides that while recording evidence of the child victim the special public prosecutor
and the defence counsel shall communicate to the court the questions to be put to the child and
the Special Court shall in turn put those questions to the child. This section casts a duty on
the special court to create child friendly atmosphere by allowing a family member, a guardian
or a friend or a relative to be present in the court. It also permits frequent breaks for the child
during the trial. It lays down that child should not be called repeatedly in the court to testify.
Further it lays down that aggressive question or character assassination of the child should
not be permitted and it will be the duty of the special court to ensure that dignity of the child



is maintained at all times during the trial. It is the duty of the special court also to ensure
that identity of the child is not disclosed at any time during the course of investigation or trial.

An important provision under this section is the discretion given to the special court that in
addition to the punishment the court can direct the payment of compensation to the child for
any physical or mental trauma caused to him or for immediate rehabilitation of such child.

Section 35: Provides that evidence of the child shall be recorded within a period of 30 days of
the special court taking cognizance of the offence and reasons for delay, if any, to be recorded
by the special court. The trial has to be completed as far as possible within a period of one year
from the date of taking cognizance of the offence.

Section 36: During the trial the special court has to ensure that the child is not exposed in
any way to the accused while at the same time ensuring that accused is in a position to hear
the statement of the child and communicate with his Advocate. For this purpose the special
court may record the statement of the child through video conferencing or by utilizing single
visibility mirrors or curtains or any other device.

Section 37: The special court has to try these cases in camera and in the presence of the
parents of the child or any other person in whom the child has trust or confidence. The special
court may appoint the commissioner to record the statement of the child at a place other than
the court.

Section 38: The Special Court can also take assistance of a translator or interpreter by
recording the evidence of the child and in case of a child suffering from physical or mental
disability the court can take assistance of special educator or any person familiar with the
manner of communication of the child or expert in the field.

Section 39: Duty is cast on the State Government to prepare guidelines for use of non-
governmental organization, professional and experts in the field who are to be associated with
the pre-trial and trial stage to assist the child.

Section 40: provides for the assistance of a legal counsel to the child or his family or guardian
even from the legal services authority.

Section 43: casts a duty on the Central and State Government to take all measures for giving
wide publicity to the provisions of this Act through media at regular intervals to make the
general public, children as well as parents and guardians aware of this Act. The Act also
makes provision for periodic training on the matters relating to implementing provisions of
this Act for officers of the Central and State Government and other concerned person including
Police Officers.



Annexure 2
Summary of the sexual offences against

women and children recognized under
Indian Penal Code (IPC)

Section Offence Punishment
354 Assault or use of criminal force on woman with | Imprisonment of not less than one year
an intent to outrage her modesty which may extend to 5 years,with fine

The offence is cognizable, non-bailable and
triable by court of Magistrate

354A Sexual harassment of the nature of unwelcome | Imprisonment which may extend to 3 years
physical contact and advances or a demand or | or with fine or with both.

request for sexual favors, showing pornography The offence is cognizable, bailable and

triable by court of Magistrate

Sexual harassment of the nature of making | Imprisonment which may extend to 1 year
sexually colored remark or with fine or with both.

The offence is cognizable, bailable and
triable by court of Magistrate.

354B Assault or use of criminal force on woman with | Imprisonment of not less than 3 years but
intent to disrobe or compelling her to be naked | which may extend to 7 years and with fine

The offence is cognizable, non-bailable and
triable by court of Magistrate

354C Voyeurism- Watching or capturing the image | Imprisonment of not less than 1 year but
and thereafter disseminating such image of a | which may extend to 3 years and with fine
woman engaged in private act like where her | for first conviction.

genitals, posteriors or breasts are exposed or
covered only in underwear, victim is using
lavatory or is doing sexual act that is not of a
kind ordinarily done in public. Imprisonment of not less than 3 years but
which may extend to 7 years and with fine
for second or subsequent conviction.

The offence is cognizable, bailable and
triable by court of Magistrate.

The offence is cognizable, non-bailable and
triable by court of Magistrate.




354D

Stalking-

Following and contacting or attempting
to contact such woman to foster personal
interaction repeatedly despite a clear indication
of disinterest by such woman; or monitor the
use by a woman of the internet, email or any
other form of electronic communication.

Imprisonment up to 3 years and with fine
for first conviction.

The offence is cognizable, bailable and
triable by court of Magistrate.

Imprisonment up to 5 years and with fine
for second or subsequent conviction.

The offence is cognizable, non-bailable and
triable by court of Magistrate.

363

Kidnapping of a person from India or from
lawful guardianship.

Imprisonment of either description which
may extend to seven years and fine.

The offence is cognizable, bailable and
triable by court of Magistrate.

366

Kidnapping or abducting a woman with
intention or knowledge of compelling her for
marriage against her will or in order that she
may be forced or seduced to illicit intercourse.

Imprisonment of either description which
may extend to ten years with fine.

The offence is cognizable, non-bailable and
triable by court of Session

366A

Procuration of a minor girl with intention or
knowledge of compelling her for marriage
against her will or in order that she will be
forced or seduced to illicit intercourse with
another person.

Imprisonment which may extend to ten
years with fine.

The offence is cognizable, non-bailable and
triable by court of Session

366B

Importation of a girl from any country
outside India with intention or knowledge of
compelling her for marriage against her will or
in order that she may be forced or seduced to
illicit intercourse.

Imprisonment which may extend to ten
years with fine

The offence is cognizable, non-bailable and
triable by court of Session

370

The offence of trafficking of person means-

Recruiting, transporting, harboring,
transferring or receiving a person or persons
by using threats or force or any other form
of coercion or by abduction or by practicing
fraud, or deception, or by abuse of power, or by
inducement, for the purpose of exploitation-
physical, sexual, slavery, servitude or the forced
removal of organs

Imprisonment of not less than 7 years but
which may extend to 10 years and with fine.

The offence is cognizable, non-bailable and
triable by court of Session




Trafficking of more than one person.

Imprisonment of not less than 10 years but
which may extend to imprisonment for life
and with fine

The offence is cognizable, non-bailable and
triable by court of Session

Trafficking of a minor.

Imprisonment of not less than 10 years but
which may extend to imprisonment for life
and with fine

The offence is cognizable, non-bailable and
triable by court of Session

Trafficking of more than one minor.

Imprisonment of not less than 14 years but
which may extend to imprisonment for life
and with fine

In case of conviction under this section on
more than one occasion

Imprisonment for  remainder of that
person’s natural life’s and fine.

In case of a public servant or police officer
involved in trafficking

The offence is cognizable, non-bailable and
triable by court of Session

370A

Sexual exploitation of a trafficked minor in any
manner with knowledge or reason to believe
that the said minor has been trafficked

Imprisonment of not less than 5 years but
which may extend to 7 years and with fine

The offence is cognizable, non-bailable and
triable by court of Session

Sexual Exploitation of a trafficked person.
in any manner with knowledge or reason to
believe that the said minor has been trafficked

Imprisonment of not less than 3 years but
which may extend to 5 years and with fine

The offence is cognizable, non-bailable and
triable by court of Session

376

Rape- A man is said to commit rape, if he -

(a) penetrates his penis, to any extent, into the
vagina, mouth, urethra or anus of a woman
or makes her to do so with him or any other
person; or

(b) inserts, to any extent, any object or a part of
the body, not being the penis, into the vagina,
the urethra or anus of a woman or makes her to
do so with him or any other person; or

Rigorous imprisonment of not less
than 7 years but which may extend to
imprisonment for life and with fine

The offence is cognizable, non-bailable and
triable by court of Session




(c) manipulates any part of the body of a
woman so as to cause penetration into the
vagina, urethra, anus or any part of body of
such woman or makes her to do with him or
any other person; or

(d) applies his mouth to the vagina, anus,
urethra of a woman or makes her to do so with
him or any other person,

Against her will or without her consent or when
her consent is obtained by fraud or putting her
or any person in whom she is interested in fear
of death or in any manner with knowledge
or reason to believe that the said minor has
been trafficked with her consent when the
man knows that he is not her husband and her
consent is given under belief that she is lawfylly
married to him or if consent is obtained by
reason of unsoundness of mind or intoxication
or the administration of any stupefying or
unwholesome substance.

Rape by a Police Officer or a public servant or a
member of armed forces or a person being on
the management or on the staft of a jail, remand
home or other place of custody or women's or
children's institution or by a person on the
management or on the staff of a hospital, and
rape committed by a person in a position of
trust or authority towards the person raped or
by a near relative of the person raped

376A

Person committing an offence of rape and
inflicting injury which causes death or causes
the woman to be in a persistent vegetative state

Rigorous imprisonment of not less
than 20 years but which may extend to
imprisonment for life which shall mean
imprisonment for the remainder of that
person's natural life or with death

The offence is cognizable, non-bailable and
triable by court of Session

376B

Sexual intercourse by husband upon his wife
during separation without her consent.

Imprisonment of not less than 2 years but
which may extend to 7 years and with fine.

The offence is cognizable only on the
complaint of the victim, bailable and triable
by court of Session




376C

Sexual intercourse by a person in authority or
in a fiduciary relationship or a public servant
or Superintendent or Manager of a jail, remand
home or other place of custody or a women's
or children's institution or on the management
of a hospital or being on the staff of a hospital

Rigorous imprisonment for not less than 5
years but which may extend to 10 years and
with fine

The offence is cognizable, non-bailable and
triable by court of Session

376D

Gang rape: rape by one or more persons
constituting a group or acting in furtherance of
common intention

Rigorous imprisonment of  not less
than 20 years but which may extend to
imprisonment for life which shall mean
imprisonment for the remainder of that
person's natural life and with fine to be paid
to the victim

The offence is cognizable, non-bailable and
triable by court of Session

376E

Repeat offenders-previously convicted for the
offence of rape

Imprisonment for life which shall mean
imprisonment for the remainder of that
person's natural life or with death

The offence is cognizable, non-bailable and
triable by court of Session

377

Carnal intercourse which is against the order
of nature with any man, woman or animal

Imprisonment which may extend to ten
years with fine

The offence is cognizable, non-bailable and
triable by court of Magistrate

509

Intention to insult the modesty of a woman by
uttering a word, gesture or act

Simple imprisonment for a term which may
extend to three years and with fine.

The offence is cognizable, bailable and
triable by court of Magistrate




Section Offence Punishment

166A Public servant Imprisonment for minimum 6

(a) knowingly disobeying direction of law prohibiting | months which may extend to 2
him from requiring the attendance at any place of | years and fine.
any person for the purpose of investigation into an
offence or any other matter

(b) knowingly disobeys any other direction of the law
regulating the manner in which he has to conduct
the investigation.

(¢) Fails to record any information given u/s 154 (1) of
Cr.P.C. relating to sexual offences

The offence is cognizable, bailable
and triable by court of Magistrate

166B Non-treatment of victim by a person in charge of a | Imprisonment which may extend
hospital public or private, whether run by central or state | to one year or fine or both.

government, or by local bodies or any other person. The offence is cognizable, bailable

and triable by court of Magistrate

Other relevant provisions under Criminal Procedure Code:

Section 2(wa): gives definition of ‘victim’ as a person who has suffered any loss or injury
caused by reason of the act or omission for which accused person has been charged and this
expression ‘victim’ also includes her guardian or legal heir.

Section 24(8): Proviso provides that the Court may permit the victim to engage an Advocate
of her choice to assist the prosecution in the trial of the case.

Section 26: Proviso states that cases of sexual offences have to be tried as far as practicable
by a Court presided over by a woman.

Section 53-A: makes it necessary that the person accused of sexual offences should be examined
by medical practitioner if there are reasonable grounds for believing that examination of the
person will afford evidence as to the commission of such offences. It also provides that such
force as is reasonably necessary may be used for that purpose.

Section 54-A: provides that when a victim is mentally or physically disabled, identification
of the accused has to take place under supervision of Judicial Magistrate and by using the
methods such person is comfortable with. Such identification process is also required to be
videographed.

Section 154 (1): lays down that when an information is given by the woman of any sexual
offence, such information has to be recorded in writing by Woman Police Officer and if she is
not available, by any other woman officer.



Proviso to section further lays down, if such victim of sexual offence is temporarily or
permanently mentally or physically disabled, then the information of such offence shall be
recorded at her residence or at a convenient place of her choice in the presence of a interpreter
or a special educator. The recording of such information should be further videographed.

Proviso to Section 160(1): ensures that woman subjected to sexual offence should not be
required to attend any place other than the place of her residence for making inquiry with her.

Proviso to Section 161: makes it mandatory that the statement of a witness-victim of sexual
assault shall be recorded by woman police officer or any woman

Section 164(5A)(a): lays down that in cases of sexual offence, the statement of the victim
shall be recorded by the Judicial Magistrate as soon as commission of the offence is brought
to the notice of the police. If such victim is mentally or physically disabled either temporarily
or permanently then for recording her statement, the Magistrate shall take assistance of
an interpreter or a special educator and such statement shall be videographed and such
statement can also be considered as her evidence in lieu of examination-in-chief and only her
cross examination will be conducted in the Court.

Section 173(2)(h): At the time of filing of the charge-sheet, the Investigating Officer should
ensure that the report of the medical examination of the victim of sexual offences is enclosed
therewith.

Section 197(1) Explanation: No sanction is required for prosecution of a public servant
accused of any offence of sexual assault.

Proviso to Section 273: provides that while recording the evidence of a victim of sexual
assault below age of 18 years, the Court shall take appropriate measures to ensure that
she is not confronted by the accused while at the same time safeguarding the right of cross
examination of the accused.

Section 309 (1): Every inquiry or trial in cases of sexual offences shall be continued from
day-to-day until all the witnesses in attendance have been examined and as far as possible, it
should be completed within a period of two months from the date of filing of the charge-sheet.

Section 327(2): mandates that the inquiry and trial of sexual offences shall be conducted In
Camera and as far as practicable by woman Judge and Magistrate. It further lays down when
such In Camera proceedings are held, no person shall be allowed to print or publish any matter
in relation to such proceedings except with the permission of the Court. Whenever the ban on
printing or publication of trial proceedings in such offence is lifted, it should be done subject to
maintaining confidentiality of the name and address of the victim.

Section 357(a): provides for victim compensation scheme according to which the victim of
sexual assault is to be paid a compensation amount and rehabilitation if so required. This
compensation payable by the State Government shall be in addition to the payment of fine to
the victim as directed by the Court.

Section 357(c): makes it necessary that all hospitals, whether public or private, local bodies
or any other person shall immediately provide medical or first-aid treatment, free of cost to the
victim of sexual offences and shall immediately inform the police of such incident.

Section 372: gives right of appeal to the victim against any order passed by the Court acquitting
the accused or convicting him for the lesser offence or imposing inadequate compensation.



Section 53A : In prosecution of sexual offences, evidence of the character of the victim or of
such person’s previous sexual experience with any person is not at all relevant on the issue of
consent or the quality of consent.

Section 54: The previous character of the victim of sexual offences is not relevant.

Section 114A: Where sexual intercourse by the accused is proved and the question is whether
it was without the consent of the woman alleged to have been raped and such woman states in
her evidence before the Court that she did not consent, the Court shall presume that she did
not consent and the burden will be on the accused to prove consent on her part.

Section 119: If the victim or the witness of sexual assault is unable to speak, she may give
evidence by writing or by signs or in any other manner in which it can be understood. The
Court shall also take the assistance of an interpreter or a special educator in recording her
evidence and such recording shall also be videographed.

Section 146: In cases of sexual offences, it shall not be permissible to adduce evidence or
to put questions in the cross examination to the victim about general immoral character, or
previous sexual intercourse with any person for proving such consent or the quality of consent.
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